RECORD OF THE SENATE

" WEDNESDAY, JULY 24,1996 - -
OPENING OF THE SESSION

At4:30p.m., the PresidentPro Tempore of the Senate, Hon.

Leticia Ramons Shahani, called the session to order.

The President Pro Tempore_. The sessio_r'r of the Senateis |
hereby called to order. C

We shall now be led in prayer by Sen. Domlmque M.L.

Coseteng.

Evefybody rose for the opening pra)'er..
PRAYER
~ Senator Coseteng.

Dakilang Maykapal sa Iyong Kaluwalhatian
basbasan ang Kapulungang ito upang kami
ay maging higit na karapat-dapat sa~
sagradong tiwala na ipinagkaloob Mo

‘at ng sambayanang Pilipino.

Balutin Mo ng pag-asa ang aming puso’t diwa
pag-asang magsisilbing panangga sa bawat -
alinlangan at sigalot na aming haharapin -
sa pagsunod sa Iyong kaloobanna
mapaglingkuran nang buong katapatan o

o _ang Inang Bayan

DryosAma huwagpahrntulutangkamr aymawalay '
* sa'’kadakilaan at kabanalang Iyong taglay -
-. sapagkat kung wala Ka sa aming piling -
wala na nng katuturan ang sangkatauhan

Asahan Mo na karm aymagiging mapagpakumbaba ,
atisasantabi ang pansariling interes, pananaw
at paniniwala. - : »

- Bendisyunan Mo ang sama-samang pagkilos : -
.ng aming Kapulungan at pairalin ang -
kadalisayan ng aming layunin tungo sa
minimithing kapayapaan kasaganaan .
at kaun]aran. ' : :

Punhm Ka, Panginoon at ipagkaloob sa aminang -
lyong wa]ang katapusang grasya at kahnga

»Ngayon at kanlan man..

Siyanawa. .’

: ROLLCALL; FRNN

" The PreS|dent Pro Tempore. The Seercmry will pleasc

call the roll.
The Secretary, readmg

'Senator Heherson T Alvarez ........ s PTESCNL

Senator Edgardo J. Angara ....................... Present
- Senator.Anna Dominique M. L. Coselcng.Prescnl
.Senator Franklin M. Drilon ..................... . Present
Senator Juan Ponce Enrile Present
Senator Marcelo B. Fernan ....................... -Present
- Senator-Juan M. Flavier ..............icienin, Present
Senator Ernesto F. Herrera....................... Absent
Senator Gregorio B. Honasan .................. Present
Senator Gloria M. Macapagal ........... seere Present
Senator Ernesto M. Maceda ....... RO Present
- Senator Ramon B. Magsaysay Jr. .............. Present
Senator Orlando S. Mercado ............... «uee Present
_ Senator Blas F. Ople............ .... revrrenererenens Prescnt*
: Senator Sergio R. Osmefia Il ........ooccvi.., . Present®
Senator Ramon B. Revilla ....c..c..oeuuveeniee. Present
Senator Raul S. ROCO ...vvuivvriniiiveereneninen Present
Senator Alberto G. Romulo ......c.ccoccinnnen. Present
-Senator Miriam D. Santiago :.............x..... Present*
Senator Leticia R. Shahani ................ v Present
Senator Vicente C. Sotto III..................... Present
~Senator Francisco S. Tatad .....c...c.ivuuinn.n. Present
Senator Freddie N. Webb.......cccocvvecenneninee wk

'ThePresrdent....'..‘........“.........‘.."..‘. ...... e Prcsenl

ThePresrdentProTempore Wllh I9scnalors prcsem the .

Chair declares the presence of a quorum.

AR THE JOURNA[

Senator Romulo Mr President, lmove lhal we dispense

with the reading of the Journal of lhe previous session and

‘ consrder it approved

The President Pro Tempore

-Is lhcrc any ‘ohjection? .

[Silence] There being none, the reading of the Journal of

approved

The Secretary will read the Reference of Busmess .

*Arrived after the roll call -
** On official mission -
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. TO AD VALOREM RATE OF DUTY FROM
HOME CONSUMPTION VALUE (HCV) TO:
TRANSACTION VALUE. (TV)", AND FOR

* OTHER MERITORIOUS PURPOSES IN VIEW
OF MOUNTING COMPLAINTS PERTAINING - -
TO SGS OPERATIONS IN THE PHILIPPINES

Introduced by Senator Alvarez

The Presrdent Pro Tempore Referred to the Commtttees

~ on Accountability of Pubhc Ofﬁcers and Investrgattons and
Ways and Means :

The Actlng Secretary [Atty Raval] Proposed Senate
Resolution No. 510, entitled

RESOLUTIONDIRECTINGTHECOMMI'ITEEON
R - FOREIGN ' RELATIONS- TO :CONDUCT ‘AN
INQUIRY INTO THE ACCEPTABILITY OF -
THE PROPOSED SOUTHERN PHILIPPINES
- COUNCILFORPEACE AND DEVELOPMENT -
(SPCPD) BY THE. INTERNATIONAL -
COMMUNITY WITH THE END IN VIEW OF
. ADOPTING SUCH LEGISLATIVE MEASURE
© AS MAY BENECESSARY TOIMPROVE THE
JINTERNATIONAL IMAGE ' OF :: THE
PHILIPPINES RN - |

Introduced by Senator Maceda

The Presrdent Pro Tempore Referred to the Comrruttee
on Rules

Senator Romulo. Madam President.

The President P-rovTernpore.‘ The Majority Leader. is
recognized.

SUSPENSION OF THE SESSION . . ...

Senator Romulo. Before we take up the bills that are on the -

calendar this afternoon. Proposed Senate Resolution No. 475,
the Resolution Concurring in the'Ratification of the Second
Protocol to the General Agreement on Trade and Services, as
well as the Anti-Rape Bill which is: Senate ‘Bill No. 950 may I
~ ask for a brief suspensron of the session.:

The Presrdent Pro Tempore The sessionis suspended 1f
there is no objectlon [ There was none. ]

lt was 4 42 p .

Croe T
gl [ S N @
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RESUMPTION OF THE SESSION -
. At 4:43 p.m., the session was. resumed. with tlze Senate

President, Hon. Neptali A. Gonzales, presiding. -

The President.. The session is resumed The MaJonty '
Leader is recognized. : . .

SenatorRomulo Mr. President, yesterday,thetnterpellattons
started on Senate Bill No. 950 and Senators Drilon and Enrile

“took their turns in mterpellatm g Senator Shahani, the sponsor of

the bill as well as Senator Roco, its cosponsor.

Today, we have the followmg Senators who would mter-
pellate Senator Shaham Senators Tatad Herrera, and Sotto.

SUSPENSION OF ‘THE SESSION

May T ask for a brret suspensron of the session, Mr.
Presrdent before we resume consrderatlon of the sald bill.

The Presrdent The sessnon is suspended if there is no

. objectlon [There was none]

It was 4 44 p n.

RESUMP’I‘ION OF THE SESSION
At 4 47 p n., tlte sessron was resumed

The Presrdent The session is resumed

.- BILL. ON SECOND READING ...
S. No. 950—Special Law on Rape -
(Contmuanon)
Senator Romulo Mr Presrdent Imove that we resume
consideration of Senate Brll No. 950 as reported out under
Committee Report No.78. F ;

The Presrdent Resumptron of con5|deratton of Senate Bill
No. 950 is now in order :

Senator Romulo We are strll in the penod ot mterpellattons
I ask that the sponsor of the bill, Senator Shaham, again be
recognized with “her cosponsor Senator Roco. For the
mterpellattons, I ask that the drstmgurshed gentleman from
Catanduanes, Quezon Crty, and Aklan Senator Tatad be also
recogmzed

T IR

The Presrdent Senators Shahani and Roco, eosponsors of

the bill, are recognized, as well as Senator Tatad, ‘for purposes
of mterpellatton :

o S
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.. MOTION OF SENATOR SHAHANI
- (Referral of S. No. 1534 to the Committee on
Environment and Natural Resources) -~

Senator Shahani. Before we enter into the debate on
Senate Bill No.950, I would like to make a manifestation that
Senate Bill No. 1534, entitled “Animal Welfare and Protection
Act,” of which I am the humble author, be ‘referred to the
Committee on Environment and Natural Resources instead of

the Committee on Agriculture and Food, as the same relates to -

the conservation of our animal resources. This refers to cats and
dogs. They are not really for eatmg and therefore they are bemg
protected : :

The President. The Majorrty Leader is recogmzed

Senator Romulo We have no obJectron

: The Presrdent
[Srlence ] There being none, the motion is approved

Senator Tatad is recogmzed

Senator Tatad. Will the drstmgunshed sponsor yreld for a
few questrons for clanﬁcatron" L

Senator Shaham Mr Presrdent, I shall be happy to
entertain questrons from our colleague from Catanduanes and
the Bicol Region: - SR e :

-Senator Tatad. Thank you very much Mr. President. At - -
‘Why not 167 Why not 17? Why not 18?

. theoutset, I should like to express my appreciation for the early
action on-this bill. I believe this bill has long been under
discussion, and it is one of the measures that a large sector of our
. population has beén wartmg for. But I do have a few srmple

. questlons for c]artﬁcanon B

I am usmg atext versionof the brll as of June 3 1996 Isthis

strll the document"

Senator Shaham That is correct Mr Presrdent

Senator Tatad Thank you very much In the brll Secnon
2 says: “Rape is a crime committed by a man who shall have a
‘penile penetration of the genitalia of a woman under any of the
following circumstances: through force, threat or intimidation;
by means of abuse of authority or re]atronshrp, when awoman
is deprrved of reason oris otherwrse unconscious.”’ P

I would like to focus on thrs phrase “deprrved of reason.’
Exactly how does. this- happen" When does this~ happen
Mr. Presrdent" -

~compelled to take drugs by the assailant.

Is there any objectlon to the motion?

menarche?

Senator Shahani. Mr. President, she might be sick and she

isnotin control of her rational capability. Sheisnotabletomake’™

judgment of what is happening around her so that she cannot
make a conscious choice. It can also be that she is born witha .
congenital defect so that she is feebleminded. And atan carly
age, she has not been able to distinguish the acts which would be
harmful to her own survival as a human being. ‘

Senator Tatad. Does the use of dru“s pl‘()hlblll.d d| ugs.
deprive a person of reason? ‘ : |

Senator Shahani. Yes it certamly docs Mr Prcsrdenl

Senator Tatad. In whrch case, |t druus are mlrodueed into
aperson, it does not matter whether it is the person who becomes
the victim of rape who has taken the drug hersell or was
t. “Is this a correct
understandmg of thrs partreular usage Mr Presrdenl’ :

Senator Shaham If she is under the influence of dru"s
whether it was self-administered or administered by somebody
else, she is incapable of making the right judgment which'is
resisting or fleeing from the assailant, yes, Mr. President:

Senator Tatad. Thank you for that clarification, Mr.
President. - Under the same section, letter D, “when the woman ~
is below twelve (12) years of age,’ even though neither of the
circumstances mentioned above is present”; then she'hecomes’
a victim of rape ‘as soon as there is a penile penelrution:

" 'Why l2years old? Why not 13? Why not l4’ Why not I 57
 Senator Shahani.: Mr..Pres’ident; that'is the’biological

age when ‘she has not reached the’ period of puberty.  And .
I think it'is to protect chlldren from sexual abuse. and m lhts

case, -rape. B

.~ Senator Tatad. But'a 13-year-old girl would still be a °
minor. 'Would she not be even rf she enters the penod of

Senator Shahani: That is correct,” Mr.’ Présidént;  but
as I said, this is- specrfrcally to draw that linc ‘that- ehlldren
can also be abused. It is important that we make this distinction
here. In other words, a 13-year-old girl canstill be raped
by crrcumstances mentroned in paragraphs (a) ( h) .md ( e)

SenatorTatad Mr. Presrdent Tam not agamsllhe attempl
toprotectchrldren Infact,Iam very much inTavorof prolceun"
children. Butsince what is at issue here, I believe, is the faculty

of the person concerned to use reason, may it not'bé more .
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-protective of a wider number of people, mostly mmors, to .

" increase this age level ?

.A l3-year-old girl may have begun to menstruate. She has
reached the age of puberty. But is it understood that she has
reached the age when she could or should give free consent to
a sexual relationship? . :

- Senator Shahani
group whrch needs to be protected

Senator Tatad. Thank you very much for that assurance.
" At the proper time, I would like to propose an appropriate
amcndment : .

: Going farther into the text of the bill, we find the various
circumstances when rape may be committed. It is not only the
insertion of the penis into the genitalia of the woman but also
when a man inserts any part of his body other than the sexual
organorintroduce an object or instrumentintothe genitalor anus
‘of a woman;/ when amaninserts his penis into the mouth oranus

. of a woman. under the circumstances stated in the earlier
paragraph then rape lS committed. '

M. Presrdent, we are movin g very fastinto aninformation-
drivenage. We have movedinto theage of high-techcomputers,
and people are talking of cybersex. Does the distinguished
sponsorrecognize the existence now or inthe future of cybersex?

‘Senator Shahani. I have read about it, Mr. Presrdent I
believe that that is another dimension. :.

.- Senator Tatad. Yes, it is very much into the future. But
‘since we are crafting a bill that should be very useful in the next
century for our children, we should probably anticipate some of
the technological developments of the future. L

.. Iasked that question because if we recognize cyberse:t asa
distinct possibility in the near future, should we not at the same
time recognize the possibility of cyberrape? - :

Senator Shaham Mr. Presrdent if our drstmgurshed

colleague has some amendments semantic in nature, because I

. think that would be quite difficult, I of course would be happy
to entertam 1t -

I just would like to say that this bill has been i in the works
since 1988 and even the issue of marital rape has hadavery rough
.. sailing.. Although I agree wrth hrm that, of course, we should

~ legislate in order to meet the dema‘nd_s of the times and I would
be willing to entertain whatever amendments he would have, I

56

Mr. President, we shall be ready to
entertain some modifications to this paragraph to enlarge the

-just would like to say that the passage of this bill has not been

easy in the past and I hope he will be able to help me support an
amendment on cyberspace, if it should become part of the text.
Mr. Presrdent

Senator Tatad. We recognlze the diftlcultres Mr. Pres-
ident.. We shall try to be as helpful as possible because we share -
the legitimate interest of the distinguished sponsor and so many
of our countrymen in having this bill enacted into law.

- -Now, still on page 1, line 22 It says: “The fact alone that
the offender is the lawful husband of the offended party will not
negate the commission of the offense.” :

I am interested in finding out the reason for this usage—
“lawful husband.” Are there husbands who are not lawful?

“Senator Shahani. Mr. President, I believe our colleague
from Catanduanes knows the Philippine culture and I think there
could be, of course, other partners to the woman concerned. But
here we are talking about marital rape, and I am sure our

. colleague is aware of that and this is why the word “lawful” was

placed there.

‘Senator Tatad. I thank the distinguished sponsor for that
clarification. Now, as the distinguished sponsor says, we are

~now talking of marital rape. ‘This is a difficult concept. and I

believe we have to exert every possible effort to make sure that
that concept is reflected as clearly as possible in the bill.

“The first difficulty arises from the fact that in marriage, the
spouses give to each other the right to each other’s body. That
is how marriage is understood in our culture and up to this point,
that has been supported by law. However, this does not mean
that a spouse may not refuse the conjugal debt for valid reasons.
A wife may say that she is sick, she is unfit, and therefore, she _
would very much like to pay her conjugal debt to the husband at-
some other time, not now, because she is now mdisposed

But yet, if the husband persists, there would be an abuse
committed a great deal of inconsideration would be committed
by the husband. But since he has the right to her body, it does
not constitute rape, unless the conjugal act takes place under
scandalous circumstances. I wonder if that concept is what we
are trymg to put in here.:, S - :

: SenatorShahani. That concept, Mr. President, is precisely
what is being questioned by the issue of marital rape. The way
I think the women understand marriage, Mr. President, is that
although they take the marriage vow and they give their bodies
to their husbands, it does not mean that that body is going to be

abused or vrolated or raped It is given in love and respect
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_because it is expected that that body is to beloved and respected
in return. :

That s part of the marriage bond, Mr. President. If the spirit
of that bond is violated, then the wife has aright to goagainst the
claims of the husband done in threat and intimidation or as an
abuse of authority or of the relationship. Many of the rape cases
" specifically address themselves to married women who have
been raped by their husbands. It is a worldwide phenomenon.
It happens in this country. It happens in many countries. But,
of course, the wife is inhibited because of convention. This is
why we felt that we have to include marital rape.

Also, on the suggestion of several of our women, all classes
of women—they do not have to be women of the elite. They are
the poor women who have been battered by their husbands for
not fulfilling their wishes. So, Mr. President, this section here
is responding to what is a situation in the bedroom. But because
the instances have been multiplied, we cannot 1gnore that ithas
become a social problem

- Senator Tatad I have no difficulty appreciating the
position of the distinguished sponsor.- We are in agreement as
to the fact that the obligation of spouses is, first of all, to regard
marriage as a sacrament. Itis something holy. The conjugal act
is a sacred act, not something vulgar, not just an expression of
a biological need, and so the bodies of both spouses should be
grven the utmost respect. S

However, I am now trying to distinguish between an abuse
of a privilege and rape. As I understand it, if a husband is so
inconsiderate, he-does not take into account the :particular
situation of his- wife who is not.in a position to render her

conjugal debt, then that husband commits abuse. But whendoes

this abuse become rape? To try to understand that, we will
probably have to go into the various parts of the proposmon

SenatorShaham Mr President, Ijust would ltketomfomt
our distinguished colleague that because of the fairly lengthy
debate yesterday on this issue of marital rape, Senator Roco and
I—andIthink this will help in the debate—have decided that we
will end the issue of marital rape in line 23 after the phrase
“commission of the offense” in order to avoid any complexities
of the situation. We propose the deletion of the end of lines 23,
24, and on page 2, line 1 up to line 5. So we do not go into the

instances anymore but we refer to the other sections like in 1 (a)

and (b), for instance.

Senator Tatad. I thank the lady sponsor for that, Mr.
President. I will look at thatcloserlater In themeantlme Ithmk
- we can proceed. ' o

i

Under Section 5, we have an enumeration of who may file

the complaint—the offended party, the parents and legal
guardian. Would the distinguished sponsor be amenable to
breaking letter (b) into two? Because here we have parents and
legal guardian. Can we say her parents, and then subscquently.
her legal guardian?

" Senator Shahani. That would be- acceptablc Mr. Prc\-
ident, and I thank Senator Tatad for that.

Senator Tatad. At a later stage.

Senator Shahani.
are dtfferent

:Yes, because we could see that the two
SenatorTatad Now, mthe enumeratlon we also lmvc ‘the
officer or social worker of the Department of Social Welfarc and
Development, or of a duly licensed child-caring ‘institution.
orphanage, home for the aged, mental hospital or other similar
institutions under whose care or custody the oltcnded party is
committed.” :

Mr. President, I have apending bill which seeks to create the
Tanod Bata, one of whose functions wi\ll be tofilecases onbehalf
of minors, children, and women who are Vtcttms ofall types of
abuses, mcludmg sexual abuse " :

- Would the dlstmgmshed sponsor be amenable to include in
thts enumeration a word or two that would allow such an
institution; if it is tlnally enacted to be mcluded in the cnumer-
ation? - : o ; R

Senator Shahani. I thmk that would be a very usclul
contnbutton Mr PreS|dent 2 S

Senator Tatad Thank you very much Iam leadtm. 0 my

final questton

Mr President, recently,afnend of mine, amamed woman,
was raped in Mindanao. She is still undergoing a very rough
ordealinthe courts and in the media. One of the difficultics being
encountered in this particular case is that there is not enough '
evidence of physical trauma. Butpsychologcally the lady is all
shot.

My questlon Mr Presrdent is, are we preparcd in thts bill
to include a provision . that - would allow for the competent
authorities to testify on the psychological condition of victims
even though they may not exhtbtt the usual dcz,tcc of phystcal
trauma? ‘ . ;

Senator Shahani. ' Yes, Mr. President. After all, the.
psychological trauma is cqually, if not even more, destabilizing
than the physical trauma.” Of course, that is difficult to present:
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in court. ButI believe medical science has also been advancing
in this regard. So that, -there is ‘a way now of preventing
psychological shock, trauma, and stress. belleve thatis a very
- useful point. - ' -

_ Senator Tatad. I am happy to hear that, Mr. President. At
the appropriate time, I would like to help formulate the appro-
priate amendment if it is not yet adequately covered in the text
of the blll

That is my last questron Mr. Presrdent Ithank the Charr'

very much -1 also thank the distinguished sponsor

Senator Shahani. Mr. PreeSident Ishould like to thank our
colleague from Catanduanes for his interest in the matter.

The Presrdent The Majonty Leader is recogmzed
SenatorRomulo Mr Presrdent forthe nextmterpellatlon,
may I ask that the gentleman from Isabela and Cagayan Valley,

Sen Heherson Alvarez, be recogmzed

The Presrdent Senator Alvarez is hereby recogmzed

Senator Alvarez Mr Presrdent wrll the lady senator.

. answer a few questions which would clarify my doubt over
certain issues which were discussed yesterday and answered to
by Senator Roco as well’ ‘ : Py =

Senator Shaham Mr Presrdent I shall be very pleased and :

happy to entertain questlons from our colleague from Isabela

Senator Alvarez Senator Roco stated yesterday that this
is in the nature of a special law which removes this specie of a
crime from the Penal Code and therefore none of'the character-
ization of this crime—perhaps even the past jurisprudence that
define this crlme—wrll now apply in the enforcement of this
crlme - . . :

_ Senator Romulo. Mr. Pres'ident.__i —
" The President. The Majority Leader,is recognized. - - |

Senator Romulo. With the permission of ourcolleagues on

the floor, may I also ask that Sen. Miriam Defensor-Santiago .

who is one of the sponsors of thrs brll be recogmzed

The Presrdent Senator Santlago wnll be recogmzed in the
course of this sponsorshlp and mterpellauons co

Senator Alvarez may proceed

Senator Alvarez My concern here, Mr Presrdent is that

58 .

there is amore defined characterization of the crime of rape with -
the corresponding gradations of that particular crime. There-
fore, those refinements in defining the crime protect the rapist
depending on the gravity or the degree of the act which I think

 is obtainable under the present Jurrsprudence wrthm the apphca-

tion of our penal system :

i When we therefore make thlS specral law, we drmrmsh the '

- ability of the defendant to protect himself, and the application

of this special law takes away those characterization which are -
modes of protectmg the nghts of the defendant for thrs partrcular '
crime. e . AT

' Wouldthatbe anaccurate perceptiononthis partlcular issue
over this proposed penal legrslanon" : :

L Senator Shaham Mr. Presrdent we wrll recall that thrs
point was debated at length yesterday when Senator Enrile was
interpellating us.’ I made the clarification that the reason we
thought of crafting a special law on rape would show that rape

_ in itself is'such a serious crime that the intent of the offender

should not be taken in consideration anymore. The fact that it
has been committed by itself was already a serious crime. But
we did continue the discussion before we started the session this
afternoon, and we also talked with Senator Roco. :

i1 thmk we are begmnmg to see that by gomg back to the
present law which is a revision of the Penal Code, which makes
the gradations of the crime clearer, mrght be amore helptul way
of approachmg the matter R

So I Justwould l|ke to mform ourcolleague from Isabela and
Iwouldlike to thank him for touching on animportant point, that
we are ready to entertain serious proposals about revertmg to the :
Revrsed Penal Code if necessary.. ‘

. Agam, we would Just hke to stress that the crime of rape is

_something which is very grave. Twenty percent of the crimes in

this country are rape cases. If we revert to the provisions of the.
Penal Code, I would like to say that the other sections of this bill.

.. ontheassistance torape victim, of course, shouldbe retamedand
' should not be amended. '

) SenatorAlvarez Mr President Tamenlightened with the

‘explanatlonoftheladysenator andIseeasolutlon tothe Lonﬂl(.l :
* that' I ‘was antrcrpatmg : M e >

» While I am in accord with the policy direction to perhaps
invest more social and even penal attention to this particular act.
because of its implications in the broad human rights sense for-
women, I am concerned that if we disregard previous jurispru-
dence and insist that this should be a special crime, we may be
setting aside the human rights gains which we have over the -
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. manner in whrch we have looked at this complex crime.

If we want to pumsh more and call attenuon to thrs crime,
this representation perhaps will be more than happy to support
that. ButIamafraid that if we make it a singular act; like it were
a special crime punishable with a singular application of a
penalty, instead of enhancing the human rights of women, we
may also be diminishing the human rights of many accused,
which have been clarified in many previous decisions.

In any case. Mr. President, I thank the lady senator for that
information. We will be gulded

The Presrdent The Majorrty Leader is recognrzed

Senator Romulo. Mr. Presrdent may I ask thal the
distinguished gentleman from Quezon City and Cebu, Senator
Sotto, be recognized for his interpellation. : -

The President. Senator Sotto is recbgnized.

Senator Sotto. Will the drsungurshed lady yreld forafew
questions for clanﬁcatron"

_-Senator Shahani. Mr. President, I shall be happy and
honored to entertain the questions from our distinguished col-
league from Quezon City and Cebu and the chairman of the
Committee on Local Government.

Senator Sotto. Mr. President, at the onset, may I state that
I fully support this bill and its intentions to correct the discrim-
inatory and erroneous way which society has generally viewed
the crime of rape, and the way rape victims have been treated.
1 belreve it is time to eliminate all forms of drscrrmmatrons
against women.

Having said that, may I now be allowed to ask a few
questions regarding Section 3 of the bill, particularly paragraph
(2) which pertains to the consummation of the crime of rape.
It states: "The slightest contact of any part of his or her body

- other than the sexual organ or any object or instrument, or any
part of the animal used by the offender with the genital or anus
of the offended party under paragraphs (3) and (4) of Section 2
hereof shall consummate the crime of rape.”

I am concerned, Mr. President, with the use of the phrase

“slightestcontact.” May I know what is meant by this phrase and

how this is to be construed? For instance, does this require skin-
to-skin contact between the offender and the offended party?

Senator Shaham Mr Presrdent, before I answer that
question, I j Just would llke to inform our colleague from Quezon

City that we are using the version of the bill of June 3. 1996 where
we have left the ;,ender-free approach to rape and we are just
saying “awoman.” So here we say the "slrghlest contact ol any
part of the body of a man.” . :

Senator Sotto., Ot a man, yes.

Senator Shahani. Yes, Mr. President. the slightest contact
of any part of the body of a man with the genital or anus of a
woman under paragraphs (3) and (4) of Seeuon 2 shall consum-
mate the crime of rape EIIE . :

,Senator Sotto Yes, Mr. President. But-when we say
“slightest contact,” doeq it mean skin-to-skin contact? What il
one or both of the parues are wearmg underwears ? . .

'

e

SenatorShaham Mr Presrdent rtwrllhavc. to bc skin- to-

 skin contact.

SenatorSotto Thank you, Mr Presldenl lreally want that
clear. G .

Thenunderthe present law on rape and based on the cxisting
jurisprudence in rape, there must be sexual intercourse or cven
partial if necessary. However, the present law docs not require
full penetration since even the slightest penetration is cnough.

:Under this bill, Mr. President, the need for actual penctra-
tion is removed, instead the slightest contact is cnough o
consummate the crime of rape. May we know why the change
inrequirement under this bill? What were the actual experrcm,u.
during the trial of rape cases? SRR

- Senator Shahani. Mr. President. Ithink theimportant thing
there is that, the woman is forced to have physical contact with
the man against her will. Itis not so much the extent or the arca
covered but the very fact that she has been forced to have
physical contact with the man; she has been threatened or
intimidated, or there is abuse of authority or rclationship that. in
itself, is already a violation of the personhood of the woman. ‘1
do not think that there is a need to go further. ... ;

Senator Sotto.. Would the distinguished sponsor be aware
of the troubles and problems that have come up during trials of
these rape cases, Mr. President; so as to have the nced to change
the requrrement under this bill?.. ERCINPT :

Senator Shahani. Mr. Prcsidcnt. this comes under the
testimony of many women who have been-abused. who have
been violated that it does not have to have penile penetration in
order to say that one has been raped. The fact that women have
been forced to have physical contact with a man against her will

A
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isa subject of many testlmonues

The reason why it may seem strange to some of us is that
there are really few reported rape cases, Mr. President,
precisely because there are many inhibiting factors in reporting
rape cases and in having them prosecuted successfully. But
this, is the point of view of many women who have had thrs type
of experlence TRy ~ : :

Senator Sotto I would hke to call the attentron of our
colleagues and our distinguished sponsor to a different type of
perspective. I understand and believe in the need to give the
victims of rape greater leeway in their fight for justice. I have
heard the interpellations yesterday and the distinguished spon-

. sor mentioned the fact that rape victims really are not only

‘maltreated during investigations but also during the trials that
ensue. Prosecution really has a hard time. .But I am also a little
*bit concerned about the great possibility of abuse and harass-
ment under thrs blll because of the “slrght contact” phrase

Let me 1llustrate the possrbrllty of abuse by way of an
extreme example, 1f I may be perrmtted Mr Presrdent

Let us suppose that awoman is sunbathm ginthenudeinthe
beach and fell asleep, and a man also probably in the nude or
wearing a skimpy swimming trunk is walking by. If he suddenly
trips and falls and ‘any part of his body—his arm or probably
something that he is holding--touches the genital or anus of the

“woman, then he would be gurlty of rape based on Sectron 3of
this brll : -

In the example that I mentioned, all the elements of the
crime are present. The woman is unconscious because she is
asleep. The crime is deemed consummated because there was
contact although there was no actual insertion or penetratron
May we be clarified on thrs, Mr Presrdent" ' .

: ,Senator Shaham.
believe that there would be a correction on that. I think the case
is extreme and it would not really happen. ‘But may we ask
Senator Santiago to further clarify the matter. '

: The Presrdent Senator Santlago rs recognrzed

Senator Santrago Mr. Presrdent when the prmcrpal
sponsor and I were participating in the committee deliberations,
the principal author, Senator Shahani, already expressed con-
currence to a possible amendment that will add the following
clause to paragraph 3, which is now the subject of the distin-
guished senator’s comments.: - Section -3 redefines rape as
committed by any person who shall-insert any part of his body
other than the sexual organ or who shall introduce any object or
" instrument into the genital or anus of another.
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Mr. Presrdent, 1f {it was accidental; I

At this point, the principal sponsor has already expressed
her agreement to amend this particular paragraph by adding this -
clause “with an intent to abuse, humiliate, harass degrade or
arouse or gratify the sexual desire of any person.” This clause
is lrfted from the Amerrcan version of the Rape Law.,”

SenatorSotto Thank you, Mr. President. Probably, during
the period of amendments, we can further fine-tune that portion
to remove the apprehension of this representation and probably
some of our colleagues.

Senator Shahani. I would like to say, Mr. President, that .
we will accept amendments later on to make this phrase clearer.
During the period of amendments, we will, in: consultation with
Senator Santrago on this matter. '

Senator Sotto That is good Mr. Presrdent Because asl
said earlier, I am worried or apprehensive about the possible
abuse that can be committed by women regarding this phrase. 1
am sure the distinguished sponsor is aware of that.

- Senator Shahani. Mr. President, Tam aware. I miean, the
contact is already with the private parts of a person, although I
would agree theoretrcally that it would be possible. ButI would
say abuse would be very far from the reahty Is the gentleman
talkmg about the prtvate parts" :

Senator Sotto. Yes. Let me put it this way, Mr. Pres-
ident. Because of the “slight contact” provision, it is very .
difficult to prove, when before, there must be consummation
by sexual intercourse, there must be semen; there must be a
medical examination. 'With the’ slight contact, it is merely the
word of the woman against the man. 'As we know, there are
‘guys who can be harassed, like Richard ‘Gomez and Aga
Muhlach. They can be harassed by women they did not like, by
merely saying that they were forced, that their private parts were
touched. Itis very difficult to prove that they have been touched.

T am looking for safeguards And I am womed about the bl"

bemg abused

Senator Shaham ‘Mr. Presrdent we are legislating for
everybody. I think the majority of the women of the world or the
Philippines would not be in the same class as Richard Gomez.
But I would be amenable ‘to clarify what T know is a new
jurisprudence. It is important that we clarify the matter.

" Thank you, Mr. President. *

Senator Sotto. Thank you, Mr. President. I am looking for .
some safeguards. Iam glad that the distinguished sponsor has
mentioned that." I would like to make sure that ther¢ would be
safeguards in the bill so that it may not be abused for haraxsment' -'
purposes.
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It has happened in the past when it was difficult to prove
rape. It has already been used for harassment. We hope that
_because of the new provisions in the bill, particularly the phrase
“slightest contact,” there could be some safeguards in the bill.
Then this could not be abused and used for harassment by some
of our countrymen.

Thank you, Mr. President. .
The President. The Majority Leader is recogmzed

Senator Romulo. Mr. President, may I ask that the
gentleman fromthe Cordilleraand Baguio City, Senator Flavrer,
be recognized to interpellate.

The President. Senator Flavier is recognized.

-Senator Flavier. Mr. President, will the distinguished lady
senator from Pangasinan allow me to ask a question for clarifi-
cation?

Senator Shahani. Mr. President I am .honoredthat our
colleague from the Cordillera’is |nterested in the rape brll

_ Senator Flavrer Flrst of all, 1 would llke to apologrze to
the lady senator that I am raising this question when I attended
all her hearings related to the bill. I just wanted a clarification
to a point that Senator Enrile raised yesterday, and my intention
is to inquire whether later the distinguished lady senator would,
in fact, agree to the deletion of that particular portlon Ireferto
the marital rape.

Here, the followingelements must be present. One, carnal
knowledge was accomplished; two, the act was committed
against the will of the wife; and, any of the four elements. I
understand that to mean that unless one of the four is present,
then marital rape has not been committed. And this bothers me
because the four are: -the act was committed under scandalous
circumstances, or the husband is afflicted with HIV or any
sexually-transmitted disease, or the husband has abandoned his
wife without justification foratleastone year, or the husband has
been charged with btgamy or concubmage '

The wayI understand rt—and I th|nk thls was partly rarsed
by Senator Enrile—we need one of any of those four.: And by
reading this, I am bothered that it may not be always possible to
have any of the four and. therefore, might negate the intention
of the sectlon of the blll

Senator Shaham I am glad that thls provrsron is being
clanﬁed during the debate, Mr. President. As I said yesterday,
this is an important contribution. This is a new dimension of
marital rape. I am sure that all of my cosponsors will agree that
clarification would help. - :

As I said earlier this afternoon, Senator Roco and I decided
yesterday that we are willing to delete—of course. we will also
consult Senator Santiago—the end of lines 23 and 24 on page |
and lines 1 to 5 on page 2 so that it does not become ambiguous.
Of course, it will be very hard to file a case with all of these
condltlons o C S

So, that is where the matter stands, Mr. President. -If our
colleague from the Cordillera feels that there can be improve-

‘ment in this present text which we are proposmg I erI be very

happy to entertam them

i

, Senator Flavier. Thank you, Mr President. Iam more in
favor of the deletion, and if that can be entertained as an
amendment at a later date, I'shall be vcry pleased

Thank you Mr Preudent
' Senator Romulo Mr Prcsrdent
The Presrdent The Majorlty Leader is rC(.()LnlLt.d

' 'Senatdr Macapagal. Mr. Prcsident. '

: ThePresrdent Whatrsthepleasureot SenalorMaLapa"al’

" Senator Romulo Mr. President, I ask that the distin-
guished senator from Pampanga Pangasman and Ncgros Occi-
dental be recognized.

' The President. Senator Macapa"gal is recdgnized. ‘

Senator Macapagal Mr Presxdent hrst I would like u)
state that fully support the objeetlveot turmngthc enmu)l rape

from a crime against chastity to a crime against person. 'And
being supportive of the spirit of the bill, may l_|ust bc all()wcd

by the sponsor. to ask a few questlons

Senator Shaham I shall bc vcry happy. Mr Presldenl ln

" entértain questrons from our colleagie from’ Pampan«'a and

Pangasinan.

' 'Se_nator' Maeapagal. Mr:’President. I yyhuld jast like to be

‘clarified on éertain details regarding some of the sections. not

really the controversral sections but the more- mundane and
tradmonal seetlons regarding crimes. : :

For instance, in Section 1 l. on aggravating circumstlances.
may Ijustask whether the aggravating circumstances mentioned

arc in addition to those found in the Revised Penal Code?

Senator Shahani. Mr. President, Section 1 is new:itis not
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foundinany jurisprudence so far: We thought thatitis rmportant
to add thrs in the h ght of present developments :

Senator Macapagal What about the aggravatmg
circumstances thatare already found inthe Revised Penal Code,
Mr. President? Is it the intention of the sponsor that these will
also be considered as aggravating circumstances in determining
the degree of gurlt wrth regard to the crtme of rape"

Senator Shaham Mr Presrdent the intention of this brll
was really to make a special law, which means that the crime of
rape is therefore removed from the Revrsed Penal Code so that
it would stand as a statute by itself.. b e

As 1 sard earher, Mr Presrdent we have had serious
discussions on the final form of this law. We are thinking of
putting back the definition of rape as it appears in the Revised
Penal Code. The question of our colleague from Pampanga and
Pangasinan might again take the features of the Revised Penal
Code, but at the same time, we would like to preserve the new
features of this special law as it stands now. .. -

Senator Macapagal Mr President, does this mean there-
fore that we may, by some amendments, clarify that. aggravating
circumstances under the Revised Penal Code such as treachery,
rape by two or more persons, or intoxication would once again

- be considered as aggravating circumstances under this bill?

o Senator Shahani. Thatis a pos?"s'i.b‘i]ity,‘ Mr. President,

Senator Macapagal. T hope that these will be considered as
aggravating circumstances because certainly, treachery, rape by
two or more persons, intoxication and similar circumstances
should mdeed be consrdered in determmmg the gravrty of the
penalty for the offense commrtted o

Mr. Presrdent may 1 also ask about Section 12 on damages,
especially with regard to the provision in subparagraph I when
the offended party becomes insane or suffers psychological
damage May I mqurre how is psycho]ogrcal damage quahfied?

Senator Shahani. Mr. President, there are ‘medical
parameters of psychological damage. The trauma, which is

experienced -after the shock of violation, cani affect the Judg- :

ment, the reasoning power, and the confidence of the victim.
These ‘are all known medical phenomena In the hands of a
qualified psychiatrist or a psychotherapist, it will be' éasy to
prove with screnttﬁc evrdence 4
Senator Macapagal Does thrs mean, Mr Presrdent that
thts is not similar to the. catch-all nature of psychological
incapacity in Article 36 of the Family Code which makes
psychological rncapacrty a ground for annulment? .« ¢ -
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“Senator Shahani. Mr. President, I think we are talking
about two different things. Psychological incapacity, maybe. is
the incapacity of the husband and wife to get along ‘with each
other. But we are talking here about damage, shock, trauma and
enormous stress. :I think that-is what these words mean

Senator Macapagal Mr. President, also in the section'on

" - damages, in subparagraph 4, there is a reference to the phrase

“When the offended party isinfected with HIV or other sexually
transmrssrble dlsease

Mr Presrdent is knowledgeof theoffenderof hlsHIV STD
infection status matenal’ :

- Senator Shahani. No, Mr. President, it is not. -

:Senator Macapagal. So whether he knows that he has it or
not, the extent of the damage would be considered the same.

Senator Shahani. That is correct Mr Presrdent

Senator Macapagal Thank you, Mr Presrdent for these
clarifications. I am glad that aggravating circumstances that are
in the Revised Penal Code will have a chance of finding their
way into this bill because they are very important.'Even if we
change the deﬁmtron of rape, there are strll aggravatlng crrcum-
stances. ' S :

Thank you, Mr Presrdent and1 thank the sponsor

Senator Romulo Mr Presrdent
. N -

L The Presrdent The Majonty Leader is recogmzed

Senator Romulo Mr Presrdent torthe tmal mterpellatron
may Task that the distinguished gentleman from Mamla, Ilocos
Sur and Laguna Senator Maceda, be recognlzed

. aThe Presrdent Senator Maceda is recogmzed

Senator Maceda Mr Presrdent will the dtstrngurshed
sponsor yreld tor questrons on only one section of the bill?

Senator Shaham Mr Presrdent I shall be honored and
happy to hear and entertain the questions from our distinguished
colleague from Manila, Ilocos Sur.and Laguna. : . - . i

Senator Maceda. I refer, Mr. President, to Section 9. on |
page 4 of the revised version as of June 3,1996, and the title is
“Evidentiary Requirements.” . I refer to the second and third
paragraphs: “The following shall not be construed as indicative
of consent.” I have no problem with that. We are referring to
“the sexual history of the offended party; the nature of her work,
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such as prostitution; the amorous relatronshrp between the
offender and the offended party r :

-1 have some clarrﬁcatrons to establish for the record with
regard to the statement “nor shall be considered as tending to
establish the improbability of the commission of the crime.”

Inrelation tothat paragraph, lines 24 and 25say: “Evidence
of such nature at any stage of the prosecution and mal shall be
disregarded.” v

Does the distinguished sponsor not think that this interferes
too much with the judicial ‘discretion in the appreciation of the
evidence and is really of a nature that, we could say, unfairly
loads the case against the offended party? Afterall, the purpose
off trial is to establish the truth. And, really, as has been held in
alonglistof US Supreme Court cases, these matters—the sexual
history of the offended party, the nature of her work, such as
prostitution especially,-and an established -previous amorous
relationship between the offender and the offended party—are
relevant matters to look into, but not necessarily to indicate
consent.
immediately, evidence of this shall be disregardedto try to build
a case for the accused.

Senator Shahani. Mr. President, this section was crafted
the way it was in view of the fact that it has been very difficult
and impossible in many cases to win a rape case. This is why
women are intimidated. They do not want to report rape cases.
They do not want to proceed with the prosecution precisely
because of the perceived bias, we might say, of the criminal
justice system in relation to these three instances here. The
woman is always looked upon as the one who has instigated the
" rape, especially if she is a prostitute or she has a sexual history

- whichmay notbe acceptable. Thatis why we have aredefinition

- of the crime of rape against a person and not against the chastity

" of a woman to let the issue of amorous relationship between the

offender and the offended become again a dlscnmmatory ele-
ment in the case of the rape victim. :

I-admit, .that this bill tends 1o favor the rape victim.

I believe that we have made it so because the history of the crime

of rape is such that: one, there are unreported, underreported

cases; and second, there are very few cases where the victim
herself is vindicated in the end I believe that that is the
explanatron e R ' '

Senator Maceda. Mr. President, I think we can look for
- some more objective language justtocomplete my interpellation.

The distinguished sponsor has always been the exponent of

equality between the sexes. On the other hand. if we leave this
inthe bill as is. would the sponsor then also agree that the sexual

But I am just worried about the other side that

history of the accused. that the nature of the work of the accused.
that the amorous relationship between . the offender and the
offended party, as well as the amorous relationship between
the offender and previous . women shall therefore not also be
considered as tending to establish the guilt or innocence of the
accused and shall be dlbl‘b&.dldtd’ N

It works both ways. Il these three Ilems should not be
considered in determining the probability orimprobability ol the
commission of the crime in relation to the offended party. then
it should not also be considered in relation to the accused.

The President. I think the cosponsor. Senator Roco. would -
want to reply. Butcan the gentleman also add his comments on
this ‘question: Are the matters cited by Senator Maceda
necessary for the purpose of the determination not ol the fact at
rssue but of the eredrbrhty ot the eomplamam ?

Senator Roco I understand lhal the prohlem hum_ pnsed
by the gentleman from Manila, Mr. President, is we arc mixing
up two objectives and two different sets of laws. On one side,
the substantive desire of the sponsor to prevent the possibility of
making always the victim look as though she now must carry
forward and it is her reputation that is at’stake. That is the
substantive goal of the lady senator and lhal is why it appedrs in
the bill. i e : :

- The problem now posed by the gentleman from Manila and
Hocos Sur is that it adds-an exclusionary rule to the rules of
evidence. Iam sure we can find some appropriate phrascology.

" Mr. President, so that as the distinguished President has put it,

maybe we canrephrase the exelusronary rule I am _|ust notready
now to present an alternanve

But putting another inference that it does not riccessarily
also add to the inference of guilt miay confuse the situation. am
actually lhmkmg of just rewording evidence of this nature or
objections to the presentation of the evidence may be raised at
the appropriatetime unlessitis ()lhcrwrse relevanton some other
grounds.’

[amjusl sharing this, Mr. President, to address the dilTiculty
of the gentleman from Manila so that when we rephrase this
provision, wecan look preciscly at its effect on the rules of
evidenceandstill maintain the objective of the lady senator from
Pangasinan that the victim is not therelore put unm.u,ssauly
under strainin a prosecuuon for. rape

Senator Maceda.' Mr. President, am glad that the gCnllc-:
man understands. -Let me, for example. illustrate a very casy

_factualsituation. As we know, thereisasystem prev.ulnwmlhrs
‘country,’ espeually in'Metro Manila, whcre one goes up o a
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cocktail lounge and even pays a bar fine to take a woman out of
the cocktail lounge. Inthatsituation, when the nature of the work
of the woman is a hostess and the accused will try to prove that
he even actually paid a bar fine and introduces into evidence the
manager ‘or the cashier who accepted the bar fine, that is
something that could not be allowed. under ‘the particular
wordmgs as phrased That isa very elear example

Another clearer example is when one goestoan estabhshed
prostitutron house in Pasay, whatever it is, and the woman was
duly paid for and went out with the man. I am afraid that a very
conclusive statement here that evidence of that kind of situation

is not acceptable really loads the dice t0o. mueh ag,amst the ,

accused

Senator Roco.: Mr. President; may I put the situation this
way. We cannot obviously suppress any fact in an adversarial
situation because the effectivity of trials is precisely in
_ ascertaining the truth of a fact to the extent it can be ascertained,
but we can define by law the probative value of the evidence. 1

am not ;just ready now-to give-a:technical answer to the
gentleman from Mamla e A , -

. What. we wrlltthereiore examine later on is what the
probative value of- this.fact is because to suppress a fact is
against the sense of trial, of determining truth in a court of law.

;. .Mr. President, we will discuss that in the committee, and
maybe with our technical staff, we can come up with astandard
for giving a probative value determination for certain evrdence

like this, or maybe it may be somcthmg else...

The Presrdent The Charr thrnks that Senator Santrago
another cosponsor, may wish to intervene. Is that the pleasure
of Senator Santiago? ., . .. . o Ly :

oy i O AERETIRRI PN

Senator Santiago Thank you Mr Presrdent EIERN
The Presrdent Senator Santraeo may proceed

Senator Santiago. I believe, as cosponsor, that the well-
founded concerns of the gentieman could be overcome if Section

9 is amended at the proper time so that Section 9 shall be entitled

PRESUMPTIONS rather than entltled “Evrdentiary Requrrep
ments.”. . i . - : ‘

He is correet in pointing out that it is misleading to consider
this paragraph as evidentiary requirements because they might
be construed as evidentiary requirements for conviction when

actually they are simply primafacie evidence for filing the case.

So one step towards saving Section 9 would be to entitle it
PRESUMPTIONS rnstead of “Evrdentrary Requnrements ?
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- Senator Maceda. Mr. President, we will wait for the final
wording to be drafted by the sponsors. Ithink my point has been
understood, and I hope we can find some satisfactory language.
After all, one of the basic principles still is that the accused is
presumed innocent until proven guilty and he must be given
every.chance to acquit. himselt :

Senator Roco Thank you, Mr. Presrdent EEH PR

"/

The Presrdent Is there any other matter’
Senator Romulo Mr Presrdent

The Presrdent The Majonty Leader is reeogmzed
R ( 1 s N
Senator Romulo Imove, Mr Presrdent that we elose the
period of interpellations on Senate Bill No..950. * ’

. The President. Is there any objeetion to this-motion?
[Silence] There being none, the motlon to elose the perrod of

-mterpellatlons is approved

-

o Senator Shaham Thank you, Mr Presrdent

SUSPENSION OF CONSIDERATION OF S NO 950
Senator Romulo Mr Presrdent Imove that we suspend}
consrderatron of. Senate BI" No. 950 I e
The Presrdent Is there any objeetion to this motion?
[Stlence] ‘There belng none, the motion is approved REREE
SenatorRomulo Mr Presrdent forthe prrvrleée hour. we
have two speakers: first; Senator. Santiago, and then Senator
Tatad. May I ask that the distinguished senator from Tloilo and
Quezon Crty, Senator Santtago be rceogmzed AR
The Presrdent SenatorSantlago is hereby rceomnzed tor
the first half of the privilege hour. . R AT

PRI,V-ILEGE SPEECH OF SENATOR SANTIAGO:
(Mindanaogate The Joint Formulation of Foreign =+~
Pollcy by Congress and the Presrdent) CLEE SR
Senator Santrago Thank you, Mr President ThL trtle of
thrs pnvrlege speech is “Mindanaogate: The Joint Formulation-
of Forergn Pohey by Congress and the Presrdent

Ladres and Gentlemen ot the Senate Coret
e In seeking to negotiate some formof solution‘to the problem:
of Muslim Mindanao. the Ramos administration has been guilty



