RECORD OF THE SENATE

TUESDAY JULY 23, 1996 o
OPENING OF THE SESSION

At 4:22 p.m., the President of the Senate, Hon. Neptalt A
Gonzales, called the session to order.

The President. The 'second session of the Senate tn the
Second Regular Session of the Tenth Congress is hereby called
toorder. .’ '

We shall all rise and be led in prayer by Sen."Edgardo J.
Angara

Everybody rose for the opemng prayer
TVPRAYER

Senator 'Angara. .

. Almighty God,

The way to peace and reconciliation is again the
dilemma of our people. Wein the Senate have the duty
~to help untangle this knot that has prevented the
_ provincesin Mmdanao from attammg thet progress that
their citizens deserve. ey
We pray for guidance so that we can see clearly
through the doubt’ and forebodmg that grlp both
Chnstlans and Musltms L

“We pray for enhghtenment S0 that we can come to
a Judgement that is acceptable to all

- Wepray for strength of | purpose so that we can stay
the course--once a decision is taken :

But above all, we pray for wisdom so that we can
contribute calmly and ratronally to the dtscussron of
this ancrent problem ’

s

Grantus OLord all these andshme thehghtof the
Holy Spmt on all of us.

- Amen.: . e ;
O rowoaw

The President. The Secretary wrll please call the roll

The Secretary, readmg . L

i

Senator Heherson T. Alvarez...._.'.; ..... Present

SenatorlEdgardoJ Angara ettt Present

Senator Anna Dominique M.L. Coseteng Present
Senator Franklin M. Drilon ............ rrererees Present
Senator Juan Ponce Enrile ................ L ....... Present
Senator Marcelo B. Fernan ...................... Present

- Senator Juan M. Flavier ........c..ococsunevnenee.. Present
Senator Ernesto F. Herrera.......cocoocovveennen. Present

“Senator Gregorio B. Honasan ................... Present
Senator Gloria M. Macapagal ................ ... Present

Prescnt
... Present

Senator Ernesto M. Maceda
~ Senator Ramon B. Magsaysay Jr

Senator Orlando S. Mercado .. .... Present

‘Senator Blas F. Ople................. ... Absent’

Senator Sergio R. OsmefiaIII ........ .... Present

Senator Ramon B. Revilla .. Present

‘Senator Raul S. ROCO ......vunneen: ..... Present

* . Senator Alberto S. Romulo . . Present
Senator Miriam Defensor-Santiago .......... . Present*

* Senator Leticia R. Shahani .......c..ccooun.. ... Present

Senator Vicente C. Sotto I1I....................... Présent
Senator Francisco S. Tatad ....................... Present®
.Senator Freddle N. Webb .......................... Present*®

. The Presrdent s ;. ..... sezeseeseens PrESCNL

The Presrdent With 20 senators present the Chdll’ de-
clares the exrstence ofa quorum L x

o THEJOURNAL"

Senator Romulo Mr Presrdent Imove that we dlspensc
with ‘the reading of the Journal of the prevnous session. and
consider the same as approved. -

The Presrdent' Are there any objections? [Silence] The
Chair hears none; the readmg of the Journal of the previous
sessron is dtspensed with and the same is hereby appmvcd

Senator Romulo Mr Pre5|dent before the Sccrctary will
read the, Order. of Busmess may I just state that for today’s
agenda, we shall contmue the discussionon Senate B|ll No.950.
the Anti-Rape Bill, as reported out under Commtttcc chort No.
78 which is now under the pertod of tnterpellatmns

We shall also take up the ﬁnancral services on thc WTO.
which is also in the per|od of mterpellattons o

The Presrdent The Secretary w1|l now read the Ordcr ot'
Busmess : . : .

Thez Secretary.

*Arrived after the roll call - -
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RESUMPTION OF THE SESSION
At 5:12 p.m., the session was resumed.
p The President. Tlle session is resumed.
BILL ON SECOND READING
. S. No. 950—Special Law on Rape
- (Continuation)

Senator Romulo. Mr. President, I move that we resume
consideration of Senate Bill No. 950, as reported out under
Committee Report No. 78.

ThePresident. Resumptlon of consxderatlon of Senate Bill
No. 950 is now in order. -

Senator Romulo. We arenowin the pcnod of mterpellatrons.
Mr. President. :

. May I ask that we recognize the sponsors of the bill,
Senators Shahani and Roco, as well as the distinguished Senator
from Iloilo, Sen. Franklm Drilon, who had made reservation to
mterpellate , , . el

The President The sponsors of the bill, Senators Rocoand
Shahani are hereby recognized. The Chair likewise recogmzes
Senator Drilon for purposes of mterpellauon RN

. Senator Drrlon Mr Presxdent wrll the good Sponsor yreld
for a few questions for clarification? !

Senator Shahani. I shall be happy, to entertain lhe ques-
tions of our drstmgurshed colleague from Iloilo.

Senator Dnlon Before we proceed may I know whlch
version will we use for purposes of this debate? There is
Committee Report No. 78 in our black folder which apparently
is different from another version dated June 3, 1996, also found
in the same folder. - . .= | A

. ._‘.W.hich‘,one do we c‘o_nsi'der for'purposes' of interpellatlon,
Mr. President? o . .

Senator Shahani. Mr. President; in accordance with the
decision of this Chamber made on June 6, 1996, we are using
the version of the June 3, 1996 bill, as amended. This was
approved unanimously on the motion of the Majonty Leader
on June 6, 1996. . S :

Senator Drilon. I thank the drstmgurshed Senator for that
clarlficatron Mr. President. - R :

In Section 2 of Senate Bill No. 950, which deals with the
expanded definition of rape, the crime is defined to be commit-
ted by a man who shall have penile penetration of the genitalia
of a woman under the circumstances described therein.

Mr. President, may I know for the record whether in the
absence of the penile penetration into the genitalia, the act will
still be considered as a consummated rape?,

I am raising this question because in a number of cases
decided by the Supreme Court, the actual penetration of the
genitalia is not essential for purposes of convicting an accused
of a consummated rape. In fact, the decisions of thc Supreme
Court would indicate that it is enough that there is proof of the
entrance of the male organ within the labia of the pudendum, or
the lips of the female organ. In other words, penetration is not
essential to the commission of rape..

With this definition under Section 2 of Senate Bill No. 950,
would it now mean that there must be a proof of an actual
penetration? .

~ Senator Shahani. Mr. Prcsndenl I beliéve the answer is
contained in Secuon 3 where it is said that the penetration of the -
gemtaha of a woman is not necessary and that the slightest
contact of the penis to the genital of a ‘woman, under paragraph
(1) of Sectlon 2, or to the mouth or anus of a woman under
paragraph (2) of Secuon 2, shall consutu(e the consummalmn of
the crime of rape.

'Senator Drrlon Grven that clarification, would thc ‘good
sponsor, at the appropriate period of amendments, a&rcc to
reword Section 2 so that there will be no more questions raised
when prosecuuon is made once (hls bill becomcs law’ o

*As we know in criminal proceedings, we nced a proof
beyond reasonable doubt to convict, and any doubit is resolved
infavorof theaccused. Iam afraid that the insertion of the phrase

“penile penetration of the gemtalla will put some doubl on whal
the elements of the cnme of rape are. '

If thls is the intention of the sponsor anyway, as found in
Section 3, that indeed any slightest contact of the penis would
constitute a consummated rape, will the good sponsor agree at
the appropriate period that we just retain the wording under the
prcsent law by Jjust srmply using the words “carnal knowlcd&c"
since this term has a deﬁmte meamng under scltled Jurrspru-
dence7 o : :

Senator Shahani. I think that would be useful,” Mr.
President. Although the words “carnal knowlcd&c" is really of

biblical origin, it has acquired a techmcal import over the years,
and it also has its literary interprétation. But I believe that this
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is an important point. It is a new element which is introduced

by this bill. ‘I would be happy, and'1 am sure that .upon
- consultation with  Senator Roco, this would be an 1mportant

amendment to the bill. ~ ~

Senator Dnlon Thank you Mr Presrdent

v I notice that the second paragraph of Section 2 partlcularly
line’15 of the version approved by this Body—the insertion of
the ‘phrase “penis into the mouth or anus of another person,”
which is the original wording in the Committee Report—is now
changed to rnsertton of the pems mto the mouth or anus of a
woman.” SR : j
-1 assume ‘this is now the version'that we are talking about
and this would exclude insertion of the penis in a male. Sothat
in cases of homosexual relationship, that would not be consid-
ered as rape. _‘
Stan o Lo i RS R SRR
Senator Shahani. Yes, that is correct, Mr. President. Our
colleague has brought up an important point. This Rape Bill
is notreally gender neutral. Itis drafted and prepared mainly for
the beneﬁt of women. I am saying this because there was an
attempt at an earher version to have it gender—free ‘But we felt
that this might distort the obJectlve of this bill whichis really to
protect the personhood of women. Afterall, the mam victims of

rape are still women,; and we felt that itis 1mportant that this -

obJectrve should be clear in the minds of our crtrzens " =

Senator Drrlon Thank you,, Mr Presrdent for that clari-
ﬁcatron Co o
Agarn for clarrﬁcauon In lme 17 page 1, on the expanded
definition of rape, the crime of rape is also committed by aman
“who shall introduce any object or instrument into the genital or
anus of awoman under the circumstances stated in paragraph (1)
hereof.” assume this would not include circumstances where a
physician would insert aninstrument in the anus ofachild under
the supervision of aparenteven if some degree of force is apphed
where that medical procedure is necessary in case of an ailment.
The wording is so general that it can be interpreted that way, but
for purposes of record and for future reference, I would like a
clarification from the good sponsor.

Senator Shaham Under those condrttons Mr Presrdent
I do not thmk the crime of rape can be committed because here,
weare talkmg about the violation of the personhood of the victim
andunder medical circumstances, even with an element of force,
Ithink we are talking about the welfare of the patient in question.

A i Senator_Drllon. On the point.of extinguishment of the
criminal offense, Mr. President, is marriage under this proposal

32

an implied pardon which would free the offender from criminal
liability? ’

" Senator Shahani. That is correct, Mr. President. Section
13, which relates to effect of pardon, is quite clear here. The -
second paragraph states and I quote

~ The subsequent marriage between the offender

and the offended party shall extinguish the criminal

action or the penalty imposed. The extinguishment of

- the criminal action or the penalty shall not apply to co-
- principals, accomplices, and accessones Cortaw

I belreve thrs is qurte clear, Mr Presrdent

Senator Drrlon My problem, Mr. Presrdent is, when it

~ comes to accomplices and accessories. Suppose there are acces-

sories ‘and accomplices to the crime of rape and the principal
accused subsequently married the victim. Under Section 13 of
the proposed law, the criminal offense is extinguished. How-
ever, it also states that as far as the accessories and accomplices
are concerned, the criminal liability is not extinguished. So we
have a situation where we have an accomplice and an accessory
being charged but no principal canbe found because the criminal
lrabrhty has been extrngurshed How do we reconcrle thrs"

I can. understand a ‘situation where there are -coprinci-
pals. But if there are no coprincipals and we only have accesso-
ries and accomplices and the principal would marry the victim
under this provision, the principal’scriminal liability-is extin-
guished. But the accessories and the accomplices would conti-
nue to be liable. ‘ |

Senator Shahani. - Mr. President, as stated in the first
sentence, “the pardon by mamage extends only to the coaccused
favored by marrrage T AEENE
Senator Drllon Ihave no problem wrththat Mr Presrdent
My problem is when it gets to the accomplices and the accesso-
ries. From the way the proposed law is worded, under the second
paragraph of Section 13 onpage 6, itis expressly stated “that the
extinguishment of the criminal action or penalty shall not apply t

to coprmcrpals, accomplices and accessories.’

f Where there is a coprincipal, this is still a valid provision.
But where there is ho coprincipal and there is only one principal
and he marriés the victim, the principal’s liability is extin-
guished, but we continue to impose the penalty on the accom- -
plices and the accessories. I do not think that is an accepted

prmcrple in crrmmal law Mr. Presrdent

Senator Shaham Mr Presrdent it is my understandm«y
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that accomplices and accessories would still be liable for the
crime committed, that is why we placed these words here. But
I am open to any reﬁnement of this provrsron at a later stage

Senator Drllon “Thank you, Mr. Presrdent thh those
answers and commitment that we can still propose amendments
at the approprrate trme I have no further qucstrons

I thank the good sponsor for accommodatmg my questrons
_ Senator Shahani. Thank you, Mr. Presrdent

- Senator Romulo. Mr. President, may .1 ask that the
following Senators be recognized to interpellate: - Sen. Juan
Ponce Enrile and thereafter Sen. Ernesto Herrera.

' The President. Senator Enrile is recognized.

Senator Enrile. Thank you, Mr. President. Will the
distinguished lady sponsor care to answer some clarrfymg
questions? - ¢

Senator Shahani. I would be.very pleased to entertain
questrons from our distinguished colleague from Cagayan

Senator Ennle Mr Presrdent there are four ways, in fact
five ways, by which a rape case could be made out under this
proposed statute. N -

Paragraph 1 defines the first:

When aman who shall have pemle penetratron of
the genitalia of 2 woman under any of the following
circumstances: through force, threat or intimidation;

" through means of abuse of authority or relationship;
when a woman is deprived of reason or is otherwise
unconscious; when the woman is below twelve (12). .
years of age even though neither of the circumstances
mentioned above is present. :

.Now, Iwouldliketogeta clarification of paragraph (c), Mr.
Preldent Suppose a girl who is 25 years old is actually devoid
of capacity to normally think—she is not deprived of reason but
imbecile, she is devoid of reason—would having sexual inter-
course with her without any force, threat or intimidation be
considered rape"

Because she is not depnved of reason. When we say that a
person is deprived of reason, that means we use a certain agent
todeprive her of reason, like drugging her or putting her to sleep
or something else. But here, there is a natural condition of bemg
devoid of reason.: S Cee

- Senator Shahani.-Mr. President, I think the question there
is the meaning of the words “deprived” and “devoid” of reason.
But “deprived” could also mean “devoid.” I mean. she can be
deprived at birth of reason. And when one becomes devoid of
reason, anyway, there is an external agent which has caused that
absence of reason. . . - - . - C o

Senator Enrile. I would like to be sure, Mr. President. that
these two terms are coincident with one another to be able to

‘cover the case of an imbecile. Where there is no force or

intimidation needed to have a sexual intercourse with her,
simply because she does not know, so an intercourse happened.
There was no prior act on the part of the man to deprive her of
reason. She was not unconscious. She was not 12 years old.

- There was no force, no threat, no intimidation. It is simply that

at birth she was already devoid of reason. The man did not use
any stealth or deliberate act to have an intercourse with her. It -
just happened that, well, she could not reason, beeause she is
devoid of reason.: o oL «

Senator Shahani. It means, Mr. President, that that person
was not in any position to have any sexual intercourse. There
have been cases where a woman is feebleminded. -Maybe that
is what devoid of reason means. . If she is attacked sexually or if

‘her situation ‘is taken ‘advantage of by a man, that would

constitute rape. : There have been rape cases deuded to that :
effect. S N '

+.Senator Enrile.. Mr. President, an astute criminal lawycr,
if the wording will not be changed, would be able to defend a
person. Every doubtin acriminal case must be resolved in favor
of the accused. That is the greatest defender of a cnmmal
actor—"Mr. Reasonable Doubt > - :

Senator Shaham Mr President, 1 thmk we are here

* arguing on the meaning of the word “depnved" and how it is

different from the word “devoid.”

- Senator Enrile. Would it be acceptable to the sponsor (o
use the word “deprived” or “devoid” of reason? -

Senator Shahani. Yes, if that makes it clearcr that mental
abnormality which could be genetic, for instance, cnables a man
to take advantage of the victim. I beheve that would bea us«.lul
amendment to the text.: Lo o

Senator Roco Mr Presrdent e
1 ‘

’I'he President. What is the pleasure of Senator Roca?

Senator Roco.” Wrth the permlsston ot my two dlsun-
gurshedcolleagues T N PR P
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.- ‘Maybe, Mr. President, if I could suggest the original
definition of rape under the Penal Code in subparagraph (d),

where it speaks of “when the woman is below twelve (12) years . -

of age.or demented”—there was a term “or demented”—to
. cover the possibility of the imbecile or people who have no
mental capacity. Maybe by retaining the original term “or
demented” under line 11, that may cover the problem of our
dlstmgurshed frlend from Cagayan -

: Senator Enrile. Non 'compos mentis.

Senator Roco. Yes, non compos mentis or similar words
that give the definition.  When a woman is below .12, it is
statutory rape, and when one has sexual intercourse with a
woman who is demented or does not have full possession of her
mental faculties, ‘then it will fall as one of - the altematrve

' crrcumstances R -

Senator Enrrle Thank you, Mr Presrdent
Senator Roco Thank you Mr Pres1dent

Senator Enrrle Mr Presrdent mayI proceed A husband
can commit rape against the wife under this proposed law. The

first manner by which he could commit rape against the wife is’

if he has carnal knowledge with the wife against her wrll and
under scandalous circumstances.

Now, if the husband happened to have carnal-knowledge
with the wife inside their bedroom, eveniif it was against the will
of the wife, there would be no rape. - Am I correct on this, Mr.
President? ‘Because the two elements must coincide, meaning
the wife must not have sexual intercourse with the husband and
that the act is done under scandalous crrcumstances

Senator Shaham Mr Presrdent the conjunctxon and”-, is
there and it is the combination of both elements : it

. Senator Enrile. So, the two elements must’ comcrde, Mr
Presrdent" e C

. Senator Shaham Yes, Mr. Presxdent

Senator Ennle Now my further questron is: What is the
extent of the notoriety of the act of the husband in having carnal
knowledge with the wife to be characterized as scandalous
circumstance? What level of public exposure or notoriety is
needed to meet this standard it bemg under scandalous c1rcum-
stance? . : t : RN

.+ Senator Shahani. Mr. President, if the privacy of the act
is violated, if the‘ intimacy of the relationship is destroyed so that

34

the sexual act is forcibly perfonned before others, that is what
thrs paragraph refers to.: : ‘

Senator Enrrle If the husband and the wrfe happened to be
onabeach, and the husband had carnal knowledge with the wife
openly, assuming that he is that kind of a man of such perversion
as to exhibit it to the public, but the wife did not resist, there will
be no rape Am I correct on thrs Mr. Presrdent"

Senator Shahani. I would say it would sull vnolate the
prrvacy and the intimacy of the act.

Senator Enrile. Yes. But, nevertheless, the wife consent-
ed. So the two elements, against her will and under scandalous
circumstances, must be both present to make the husband liable
or to characterize the carnal knowledge of the husband wrth his
wifeasrape.- .. SEES : ‘

. Senator Shahani. That is the way I would interpret it, Mr.
President. But'I might ask Senator Roco, who feels ‘strongly
about this issue, and I believe he could add his own insights into
the matter

Senator Roco. . Mr.. President, wrth the consent ot the
distinguished sponsor, in the case of marital rape covered by
lines 22,23 and 24, if we are so minded, it could really end with
line 23,*will not negate the commission of the offense, and not
qualify. That is one solution. - o

Here, itis notadefinition of a crime. In fact, when one does
any of the above acts to his wife, like beating her up to have
sexual gratification, then it is classified already as rape. All it
says is that one cannot use his being a husband as a full defense.

~That is the meamng sought to be 1mparted

SenatorEnnle Thereasonlam testmg, Mr Presrdent the
meaning of these terms is that criminal laws are strictly inter-
preted ‘against the government - and hberally m favor of the
accused. . R I LEER BN

o If these elements are written in the way they are written, then

I assume that the fact that the wife is:forced to submit to the
husband inside the privacy of theirhomes or bedroomorinamotel
orinahotel would notspell outarapeifthe element of scandalous
circumstance is absent, because the two must coincide. -
Senator Roco. In fact, Mr. President, I suspect that there
isreally. a typographical error here. In fact, I was checking the
original draft, “if carnal knowledge was accomplished against *
the will of the wife or”~we will notice that all the subsequent
provisos are connected by the “either/or” prépositions—"under
scandalous circumstances or when the husband is afflicted with



Tuesday, July 23, 1996

RECORD O'F_fTHE SENATE

inrerhelldtions -S. Nb_.' 950

sexually transmitted dlsease, or when the husband has aban-
doned the wrfe : :

By wayof example of the enumeration in the particularcase
of the scandalous circumstances, it was the case reported in
Tondo where, towards midnight, when the husband; with his

' drinking ‘buddies, were sufficiently intoxicated, the husband
called the wife and said, “Come on; honey, we will drsplay what
wecanreallydo R A AR RS

, The wrfe, of course, ]ater on complamed Under those

circumstances, it would be rape. The fact that it was the husband
who induced the wife to display herself does not constxtute a
defense. That is the theory of those provrsrons s

“If we can ‘change the conjunction “and” to “or,” then we
have the different examples where marital rape can occur only
by way of enumeration and not by way of defining a crime.

Because the crime 1s already deﬁned under the prevxous sec-'

tions.
’ .

' SenatorEnrile Butthen again, Mr. President, I amraising

thrs pomt because, as we know, under existing law, rape is a

private crime. Now, we are making it as acrime against persons.
Therefore, the State, the people of the Philippines, can institute
- a criminal action against the husband who may- ‘have carnal
knowledge with his wife in a park, even if the wife should
consent, because we are changing the parameters of this crime.
“The wife is not the complainant anymore it 1s now the State We
‘have to clarify lhlS into the Recard R

'Senator RoCo That is correct. In fact, it is very good, Mr.

President, that weare gomg to the mtentrons $O that |t is precrsely :

clarrﬁed

It is correct to state. that wrth the reclassnﬁcanon the wxfe’ .

therefore need not be the complamant because the State may
“come in to avoid precisely the difficulty of the rape victim also
being the prosecutor, the rape victim bemg dragged- into the

embarrassment of repeating her experrence and trymg to pros-'

ecute the husband.

“Senator Enrile. But why do we considerthis situation rape

when there is consent on the part of the wife? For all we know,
it was the wife who induced the husband to have carnal knowl-

edge with her ina public park becauise the wife is an exhibition-
.ist. Now we are going to penalize the husband because of his

obedience to the desire of the wife and because of his love for

the wife, and it is the People of the Philippines that will now

‘ 'charge hlm—People of the Phthppmes vs. PoIano

Senator Roco.

f'ls none

Thatis one, Mr Presrdent

1 thmk lme 24, speaks of the carnal:

knowledge which was accomplished agamst the wrll of the wnte
It is against the w11| of the wrfe oo S

Senator Enrlle ‘No. But thxs is not agamst the will. if'it
is an “OR”. *“Against the will of the wife,” there is no problem
about that. But if we change ‘the “and” into “OR under
scandalous circumstances,” having carnal knowledge with the
woman in a-public park is surely a sexual intercourse under
scandalous circumstances. But as I am saying, in'a situation
where the wife or the woman for that matter consents; we do not -
penalize it under paragraph 1. If a 25- year-oldtaxrdancer goes

to a'public park and will have a carnal knowledge with his

boyfriend publicly, we do not consider that as a rape, but we
would consrder itasa rape 1f the couple is mamed

qenator Roco 'I’he proviso in line 22 page'l, “all the way .
to line 5 of page 2, Mr. President, should not be read outside the
deﬁmtlon of the rape as enumerated in Sectlon 2 subseetmns

Senator Ennle All rlght Mr Presrdent _|ust for the sake
of clarity. A, a girl of 25 years, dates her boyfriend B.'and
they went to Luneta. At night, one evening, with the moon

shining: brightly above, -they: undressed and ‘had sexual

intercourse before many people around them.’ Would theré
be rape" : v

T T AR PR PLA P P

There is none of the elements--from A B C or D

Senator Roco. I guess under the deF nition, it wnII not be

' rape because it does not fall underthe deﬁmtlon of rape as havm;_. -

carnal knowledge or penetrauon
Senator Enrile. If A and B are newly mamcd and they
want to spend their first’ mght at the Luneta Park and they did
it there under the same circumstance in the presencc of a Iar;:e
crowd, would there be rape" '

rriety t Coy -

Senator Roco Agaln lf the wrfe consents m my vrew thcrc

: Senato'r' Enrile. Butitis under»sc'ahdalous"ei'rc’umstani:'c'."
Senator Roco Maybe that one should be elarlhed

N LR e R4

Senator Enrile. I hope'I am‘not misunderstood. | amju%t'

‘rarsmg these: pomts so that we can crafta law that will u)vcr all :

pOSSIble sxtuattons wrthout causmg any prejudlee to unyone

In case the husband at the ttme of the eommlsston of the .
dct—carnal knowledge—ls afﬂlcted with scxually transmissi-
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ble drseases mcludmg HIV would this spell rape even with the
consent of the wife? - : . .

If the husband is about to die, and the wife is a loving wife

“and does not care whether she contracts the disease or not and

had asexual intercourse with the husband who is dying of AIDS,
are we gomg to send thrs dymg man to Jarl for rape"

Senator Roco Agarn, Mr. Presrdent the deﬁmtron of
“rape”in Section 2, paragraphs (1), (2),(3), and (4) is not in that
provision—the definition of “rape.” The fact that the manis the
~husband does not constitute a defense, especrally under certain
circumstances. S

For instance, the wife will resist because she does not want

_ to be inflicted with AIDS. But if she consents, then there is no -

rape because there is, in fact, no need for adefense because there
is an agreement.. All it says basically is that the right to
~ consortium of a husband has limits; that when the husband is
 afflicted with a sexually transmissible disease, the wife can, in

fact, say no, because that is to save her own life. If she says yes,
then there is no rape. . . ‘

Senator Ennle In other words all of these assume the
presence of some degree of coercron

Senator Roco. All_of these assume that the acts as
enumerated in the definition of rape under Section 2, paragraphs
(l) (2), (3), and (4) occur. :

In other words, when the crrcumstances under paragraphs
(1), (2), (3) and (4) occur, the man cannot say, “But I am the
husband, so I beat her up so I can have sex with her.” .

If thrs in fact becomes a statute, then that defense w1ll not

be consrdered as a legal proposition by the court. . ey

"Soweare not redefiningrapein the provrsron in lme 22 We'
are merely saying that being a husband does not constitute a

defense, does not constitute a license to beat up his wife to have

sex, to drag her into a comatose situation, to insert objects into
the genitalia of the wrfe That is not part of the right of the
husband. .

Senator Enrile. What I am raising is, I would imagine that
the moment force, threat, intimidation, or if the wife is deprived
of reason or made unconscrous it would be enough to bring out
rape even if the person raped is the wrfe of the husband. But
unfortunately——and I am not criticizing the way this blll is
drafted—there are added conditions. '

For mstanee, Iknow that thxs paragraph beginning withline

36

.as spelled out in paragraph 1.

22 downwards assumes the presence of the element of coercion
But then it says, ‘“...if" carnal
knowledge was accomplished against the will of the wife under
scandalous circumstances or when the husband at the time of the
commission of the act, is afflicted with Human Immunodefi-
ciency Virus (HIV) or any.sexually transmissible diseases...”
which gives me the impression and the interpretation that even
if the husband should threaten the wife, there is no rape for as
long as he is not suffering from any sexually. transmissible
disease. The force and the presence of the reason for denial of

“asexualintercourse in spite of the force, like HIV orany sexually

transmissible diseases, would justify the wife from resisting the
sexual intercourse. Absence of this condition would not make
the husband liable for rape. -

. Senator Roco. . Mr. President, I think- that' is .a valid
observation and that is why originally, I mentioned that maybe

~we should end the provision on line 23 by just resolving the legal

issue of the relationship between the husband and wife. If we -

* will end with the provision “will not negate the commission of

the offense” without any further qualifying phrases thenitmight
clarify the intent of the provrsron :

Senator Enrile. Tbrought out these points, Mr. President.
in order to enable us to think about this and to.recast this
partrcular provrsron o '

- Senator Shaham I mrght add that thrs, of course, is an
important addition to the bill itself. The issue of marital rape is
anew element. I believe that this debate has shown that we have
to reﬁne the problem

But the reason why we felt thrs has to be brought inis the

fact that because awoman is married to the husband, it becomes

difficult for her to claim that she is a victim of rape. Yet, itistrue
that there .are_many wives who are ‘indeed victims of their.
husbands TN T T

_' . ‘Senator Enrile, Maybe we'_canmake these elements as
aggravating circumstances in order to aid the wife in asserting
that she has been raped. :

. Senator Roco. Mr. President, maybe we can consider
alternatives to clarify the legal issue. One of the problems of the
wife is being married to each other, and under the marriage vows, -
the husband and the wife have a right to the body of each other..
When the husband is in a foul mood and beats up the wife, that
is not considered rape today.. It may be abuse of conjugal rights
but it is not considered rape. .- O , .

The effort of the bill is to precisely remove that legal issue
in arape case where the wife is the one who complains. I mean
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whatever method may clarify this, Mr. President. ‘I am sure at
the appropriate moment we can achieve the modifications to
clarify and remove that legal issue from a rape case where it is
the married woman complaining against her own husband.

Thank you, Mr Presrdent

Senator Enrile. Now, going to Sectron 3, Mr. President. It‘

staies: “The slightest contact of the penis to the genital of a
woman...or to the mouth or anus of a woman shall consummate
the crime of rape

Mr. Presrdent ifthe male organ touches only the pubrc hatr
of the woman, would that already mean rape"

Senator Shaham. Mr. Presrdent, under thrs law, yes. But
again, Sections 2 and 3 will have to be taken together. In other
words there will have to be threat, mttrmdatron or force

Senator Ennle Suppose, Mr Presrdent the woman was

undressed by the man forcibly and he put his entire body ontop -
of the body of the woman. The touching was not only confined .

to a part of the body. The body of the man itself was on top of

the body of the woman. Would there be rape in this case? If so, -

where do we draw the line between attempted rape and consum-
mated rape? . oo

.- Senator Shahani. ‘Mr. President, we felt it was important
to include Section 3 because in rape prosecution, it is not
necessary to prove full penetration by the penis into the vagina
of the woman. For the consummation of a rape crime, it is
enough that the labia of the woman was penetrated or touched.

. Senator Enrile. Precisely, Mr. President, that means that
we will no longer consider the three stages of execution of this
kind of rape—attempted, frustrated and consummated. So every
case of touching would now be rape.

My nextquestionis, wheredo we draw theline between acts
of lascrvrousness and rape" R

Senator Shaham Mr Presrdent I thmk the acts of
lasciviousness are still dtfferent from the contact with the labia
of the woman. '

Senator Enrile. . Suppose, Mr. President, the man did not
undress the woman. She had her underthings and the man just
held the organ of the woman. Would arape case be properinthis
particular instance? .

Senator Shahani. Mr. President, Article 33t5 ofthe Revised
Penal Code refers to the acts of lasciviousness. This is where we

make the distinction between acts of lasciviousness and rape.
The elements of the acts of lasciviousness are that the offender *
commits any act of lasciviousness or lewdness. This is done
under. the following circumstances:- when there is™force or
intimidation; when the offended party is deprived of reason; or .
whenthe offended party is under 12 years of age. Inother words,
there is no contact between the genitalia of the woman and of the
man or the other objects which he may use to make contact with
the genitalia or the anus of the woman.

Senator Enrile. Precisely, Mr. President, the woman is
undressed. Let us take the case where the woman was deprived
of her underthings. She is naked and the man wanted to have a
sexual intercourse with her. But in'the course of the struggle,
only the thigh of the man touched the gemtaha of the woman.
Would that now constttute rape" L : S

. Senator Shaham.- I belleve' that ‘would be an act of
lasciviousness. '

Senator Enrile. But a part of the body has touched the
organ of the woman.- :

Senator Shahani. Did I hear the distinguished gentleman

'correctly'r Did he say it was the necktte" SRRE

Senator Ennle No, Mr. Presrdent Itis the thtgh

Senator Shaham Iam sorry I thought the d|st1ngutshed
gentleman satd “necktie.”

Senator Ennle The thrgh of the woman.

Senator Shaham Of course; Mr Presrdent it says here
“the slightest contact.” It is quite clear here in the second
paragraph. Itsays: "The slightest contact of any part of the body
of aman other than the sexual organ or any object or instrument,
or any part of the animal used by the offender with the genital
or anus of a woman under paragraphs three: (3) and- four (4)
respectlvely of Sectton 2 hereof shall consummate the t,nme ot

Senator Enrile. Would this not constitute rather'a very
strict concept of rape, Mr. President? Everything else is a
consummated rape under this defi mtton There is no attempted
rape anymore Just all consummated

Senator Shaham Mr. Presrdent 'under ‘this proposed
specral law, rape may only erther be consummated or attempted

Senator Enrlle
Prestdent?

How lS the attempt to be done Mr

a7
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| o ) Senator Shahani. : Attempted rape, Mr. President, 'would
- ‘meanacts which would involve forcing the womanto lie with the

-man. The Gentleman has mentioned some of these acts like -
, undressmg her forcrbly, or trymg to push her down, but thereis -

‘, *nocontact EREEE TSP PSR R NPT NS O g
' Senator Ennle There rs no contact So that would be
' _consrdered attempted rape U e

Senator Shahanl That is correct Mr Presndent

Senator Ennle We do not have to prove anymore that the

~purpose of the effort to put her down is really to have carnal
knowledge with the woman. R S Ve

Suppose a man of 70 years forced down a woman of 80

without any indication that the purpose of the forcing down is to

‘have carnal knowledge with the woman of 80.= .. -
Senator Roco Mr Presndent

The Presrdent Wrth the perrmssron of the lady senator,
Senator Roco is recogmzed

..... "t\ Y

Senator Roco Yes, wrth the permtssron of the distin-
guished sponsor and our distinguished colleague, Mr. President,

. may I'call:attention to a technical matter as regards the bill.

~ We will notice that the bill already prescribes a special law

as regards rape. It, therefore, becomes a statute and it pulls out .

. of the Penal Code the felony defined as rape. The moment it
comes out of the Penal Code and it is nolonger a felony, the three

stages of attempted, frustrated and consummated, no longer

“apply because now. it becomes mala prohzbtta and that is the
. intent of the lady sponsor.. T T '..':f;?"t' '

. G ,)-l-,,‘:_ rt * e
Even mtemally among the authors in the commrttee, there
are some differences, but it is very. important to appreciate this,

Mr. President. When we make it mala prohibita, the distinction

between attempted, consummated or frustrated becomes imma- ,

terial. The criminal intent, the mind being criminal, which is
required in the felony, no longer apphes in thls version where we
now prescrlbe a special law. . Cena T e e

But lf fOl' mstance, .WC cannot aChICVC consensus m that’

dnrectton by putting it backasa felony, then all the questions on
 attempted, frustrated or consummated, will be settled under the
: normal rules of the Penal Code. 1 .4 7 - e

" So; Tthought I would just call atte:ntion toit, because not all
of us may be familiar with the technicality that the change in the
title of the reported bill will effect. b

38

.of the crime.

+: Senator Enrile. In other words, the gentlemanis removmg
thls crtmmal act from the concept of actus non facit reum, nisi
mens sit rea, am I correct? . : : :
[ ‘ H : N ! N v

Senator Roco. Even “Atty No Case w1ll agree, Mr

‘Presrdent If we are removing it from the.ambit of the Penal .
Code, it no longer is a felony; it becomes just an ordrnary cnme '

Itisa statutory crime and therefore mala prahzbtta

R

Senator Ennle Intent isno longer necessary

Senator Roco. Intent as required by the Revrsed Penal

"Code is nolonger necessary unless we put it as part:of the

deﬁmtron Since there .are mala prohibita, and because .the
statute itself requires intent, then mtent becomes Stl]l an element

, Senator Enrlle 1 Just want to be clear, that lhlS is’ the
purpose of the statute, Mr. President. I have always understood

_ my criminal law to mean that there must be a mens sit rea as the

Latin term said, actus non facit reum, nisi mens sit rea—when .

. youcommitacrime, there mustbe anintent. Because under this

deﬁmtron evena lunattc would now be liable for: rape

Senator Shaham Mr Presrdent Ithmk ltls from the very

~ nature of the crime that we are proposing that this be.removed

from the Revised Penal Code and made intoa special law. This
is because the consequences of the crime are enormous, and the
commission of the crime 1tse1f already has a serious effect on-

: soctety

, e e ‘.
SenatorEnrtle Aperson aman,oran adult Mr. Presrdent

who thinks like a child, but nonetheless acts under a lustful

instinct would be liable for rape if he commits any of the acts
mentioned.under:this measure if it becomes a law.: So, that
person cannot: raise the defense of msamty or lack of reasonas
a defense. T i tn .

.. Senator Shahani.-Mr. President; that is one element in this
issue: But rape has become very ‘common and:very hard to
prosecute. Rape victims sufferinsilence andinagony. Itisvery
hard to prove the criminal interit not only by the very nature of
rape but by the conditions which it has created. We felt that |t ,
was important to make this into a special law. &

Senator Enrile. Is a person under the influence of drugs or

Aheavy intoxication and almost deprived of reason, who commtts

the acts mentioned in this statute liable for rape7

Senator Shaham Yes Mr Presrdent

;\.
ST e

Senator Enrlle Now;, Mr Presrdent Af thls is a‘crime
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against persons why is it that the complaint must be filed by the
offended party and not by the state prosecutors" '

Senator Shaham Mr Pre31dent, in the other secuons of

this bill, we have also expanded the personalities who can file

charges of rape. 1 believe this can be found in Section 5, entitled

Who May File A Complaint. It states that the complaint forrape

may be filed by any of the following individuals, and this is
where the bill goes beyond the Revised Penal Code:

(a) the offended party; '
() her parents and legal guardran,
©) her grandparents or collateral relatrves,

(d) the officer or social workerof the Department of Social

Welfare and Development, or of aduly licensed child-

V' caring institution, orphanage, home for the aged, mental

* hospital or other similar institutions under whose care
or custody the offended party is committed; and

(e) concerned, responsible resident of the barangay where
the crime was committed but only if any of the persons
mentioned in the four preceding paragraphs have
expressly grven therr consent to the ﬁlmg thereof

Sowe go beyond Mr Presrdent

Senator Enrrle Why not the ﬁscal" Why do in murder
cases, robbery cases, homicide cases or'in‘any kind of crimes
against persons, itis the “People of the Phrhppmes” who filethe

complamt" o ‘
Senator Shaham Precrsely, Mr. President, Tape cases are
" not reported by the fiscal. ' We have this famous rape case now
of Karen Bertido in Davao. She clarms she was raped but even
the fiscal will not ﬁle charges :

Tl

-Senator Ennle Because itisa private crime under the

present statute: ‘But if it becomes a crime against a person; the

inquest will be done by the fiscal; the complaint will be done by
the fiscal; and the prosecution will be done by the fiscal. But
- ifitis aprivate crime, asitis, a prlvate prosecutor can handle it

for the prlvate vrctrm :

r'r

Senator Shaham Precrsely, Mr. Presrdent Victims of - - |

rape are often mhrbrted fromcoming outin the open‘torelate the
details of the crime Wthh has been commrtted agamst the
vrctrm : B S :

Senator Enrile. Tagree, Mr. President. Precisely, if they

are inhibited, ‘then there should be a-compulsion to file the
complaintby the state itself through its agenues without waltmg_.
for the private parties, like the offended ‘party, the parents or
legal guardian of the offended party, or grandparents, collateral
relatives, officers or social workers, for the crime to be brought
before the bar of our criminal justice system It should be a
function of the state moru proprw : S

That is what I am raising now, Mr. Presidént.” While I agree
that under Section 4, it should be considered a cnme ‘against
persons, Sectron 5 makes it almost a pnvate cnme

Senator Shahani. Mr Presrdent I thmk that is a good
addition. - I believe we can add something here about the law
enforcementagencies or the criminal j justicesystemof the State.
But the thrust of Section 5 is to really help the victim: And here, .
we have identified the Department: of Socral Welfare and

Development ‘which by now, because of its work with the

Women Crisis Center and rape victims, would be in a better
position to do 5.

If there has been an omission of the usual law enforcement
ofﬁcers, it is really because what has been happemng is that,
there is not much interest, concern or understandmg on the part
of the criminal justice system of the reporting by rape victims.
Maybe this is because there are not enough women who would
be sympathetrc to the pllght of rape victims who are employed
as law enforcers or prosecutors in our government

Senator Enrrle 1 wrll stop my mterpellatlon at thls polnt
to give the others a chance. 1 would hke to reserve the nght to .
ask further questlons in due course. : F

Senator Shaham Before our drstmgulshed colleaguc v
from Cagayan goes back to his seat, again I just would like -

to bring to his attention Section 6 of the bill. which refers to

the role of .the. fiscals and other law enforcers of thc Stale,
Mr. President. D e

Senator Romulo Mr PreS|dent

y T I AT

The Presrdent The Majorlty leader is recogmzed

SUSPENSION OF CONSIDERATION OF

’ S NO 950 .
Senator Romulo Mr Presrdent we shall commue the
interpellation in tomorrow's afternoon session; ‘Mayl movc ‘that . -
we suspend consrderauon of Senate Blll No 950

The Presrdent Is there any objecuon 7 [Srlenc el There -
being none, the miotion is approved
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