RECORD OF THE SENATE

WEDNESDAY, MARCH 22, 2000

OPENING OF THE SESSION

At4:16 p.m., the Senate President, Hon. Blas F. Ople, called
the session to order.

The President. The 76th session of the Second Regular
Session of the Eleventh Congress is hereby called to order.

We shall be led in prayer by Sen. Ramon B. Magsaysay Jr.
" Everybody rose for the prayer.

PRAYER

Senator Magsaysay. Thank you, Mr. President. The title
of the prayer for this afternoon is:

"FINISHING WHAT WE'VE STARTED"

Dear Heavenly Father, You ‘have called us to
account for our brethren and our work as partakers of
Your kingdom.

To equip us, You have encouraged and assured us
that “You who began a good work in us shall complete
ittill the day of salvation.”

We thank You for Your promise.

With zeal and vision, allow us to finish the work we
have started, conscious of Your unique purposes for
each of us.

What others have begun, allow us to pursue
assiduously and selflessly despite individual, affiliational
and political differences to reduce wastage and
inefficiency -in government, while invoking Your
approval which outweighs human praise.

In the midst of many good ideas planted but never
cultivated enable each of usto intensify our commitment
to Christian welfare and good and be able to say in the
end what St. Paul declared “T have fought the good fight,
I have finished the race, I have kept the faith.”

This we pray as we work with Your guidance and
direction, building and continuing our brother’sstruggles.

In the name of Christ Jesus, the Sustainer of All
Things Who knows where merit is due.

Amen,

The President. We thank Senator Magsaysay for an inspir-
ing prayer. '

The Secretary will now call the roll.
ROLL CALL

The Acting Secretary [Atty. Reyes], reading:

Senator Teresa Aquino-Oreta ........ccvueeen.. Present
Senator Robert Z. Barbers..........cccoevevverueene Present -
Senator Rodolfo G. Biazon........ rerneeennesanses Present

Senator Renato L. Compariero Cayetano ..Present
Senator Anna Dominique M.L. Coseteng ... Present

Senator Franklin M. Drilon ............ccevenenio... Present
Senator Juan Ponce Enrile ........cccoervrerrennens Present
Senator Juan M. Flavier ......ccccecevvvevererennnene Present
Senator Teofisto T. Guingona Jr. ...... Present
Senator Gregorio B. Honasan .........c.ceeuuune. Present
Senator Robert S. Jaworski......cccevereeenenenes Present
- Senator Loren B. Legarda-Leviste.............. Present
Senator Ramon B. Magsaysay Jr. ............... Present
Senator John Henry R. Osmeiia .......... <o PTESENE
Senator Sergio R. Osmeiia III ............c....... Present*
Senator Aquilino Q. Pimentel Jr. ................. Present
Senator Ramon B. Revilla.........cccceceeererennnes Present
Senator Raul S. ROCO .....cccovreererveererrnrennnnes Present
Senator Miriam Defensor Santiago ............. Present
Senator Vicente C. Sotto Il ..........cceeevnnenen Present
Senator Francisco S. Tatad........cccverervnrenes Present
The President .....ccccvevemnnenescsenuersesnnenenenns Present

The President. With 21 senators present, there is a

quorum.

The Majority Leader is recognized.
THE JOURNAL

Senator Drilon. Mr. Président, I move that we dispense
with the reading of the Journal of the previous session and
consider it approved.

The President. Is there any objection? [Silence] There
being none, the motion is approved.

Senator Drilon. Mr. President, I move that we proceed to
the Reference of Business.

The President. Is there any objection? [Silence] There
being none, the motion is approved.

* Arrivedaftertherollcall -

769



Wednesday, March 22, 2000

RECORD OF THE SENATE

Individual Amendments re S. No. 1902

and the other environmental-friendly indigenous and renew-
able sources of energy;

5) Theintragrid subsidies to compensate distribution utilities
- for mandatory social pricing of residential electric charges;

6) Theintergrid subsidies to level grid costs of electricity; and

7) Such other claims as may be authorized by the Energy
Regulatory Board.

Mr. President, as mentioned above, there should be
collected by the National Transmission Company a “Universal
Levy” on a monthly basis from all consumers of electricity an
amount whichshall be added to the Tolling Charge of the National
Transmission Company. The universal levy shall be remitted by
the National Transmission Company to the Trust. The amount of
the universal levy to be collected from the consumers shall be
fixed by the Energy Regulatory Board upon application by the

Trust provided that such universal levy shall be collected only for

a period of 15 years.

Mr. President, the Trust shall assume all the obligations of the
National Power Corporation. Finally, all contracts suchas butnot
limited to the BOT, the BOO, the ROM, and other derivatives
authorized by Republic Act No. 6957 for the purchase of power
by the National Power Corporation shall be retired or
preterminated by the Trust under such terms and conditions as
it may find advantageous to the government.

M. President, this bill is an integral part of what we call a
sequential number of bills that are part and parcel of our power
sector restructuring program.

The first bill, Mr. President, we already approved, and that
bill was the bill creating the National Transmission Company.

The second bill, Mr. President, is the bill whic'h amended the
Charter of the Department of Energy, and which we already
approved on Third Reading in this Congress.

The third bill, Mr. President, is the bill which amends
Executive Order No. 172, creating the Energy Regulatory Board
which is now pending debate and is on Second Reading before
this Chamber.

The final bi" Mr. President, is the bill on the modernization
and reform of the electric power industry which is pendmg inthe
committee.

Mr. President, the enactment of this bill is key to the success
ofthe power sector restructuring program. The enactment of this

bill is not going to be a small measure. AsIsaid earlier, the total
cost of restructuring will be about P300 billion, But it is essential
that we bite the bullet because unless the independent power
producers are withdrawn from their activity as contracted power
producers by the National Power Corporation generating 47
percent of the total power, in reality, there isno privatization and
restructuring. How can there be privatization if NPC, even after
ithas sold its generating assets, shall still control 47 percent ofthe
supply of electricity in this country"

For these reasons, Mr. President, our Committee on Energy
has reported out this bill favorably and requests the approval of
this bill by this Chamber.

Thank you very much, Mr. President.

"The President. The Majority Leader is recognized.
SUSPENSION OF CONSIDERATION OF S. NO. 1942

Senator Drilon. Mr. President, to allow our colleagues to
review the proposed measure, may I move that we suspend in the

- meantime the penod of interpellations after that sponsorship

speech.
Imovethat wesuspend consideration of Senate Bill No. 1942.

The President. Is there any objection? [Silence] There
being none, the motion is approved.

BILL ON SECOND READING
S. No. 1902—E-Commerce Law
_.(Continuation)

Senator Drilon. Mr. President, with the permission of the
Chamber, may Imove that we resume consideration of Senate Bill
No. 1902 as reported out under Commlttee Report No. 179.

The President. Is there any objectlon‘7 [Szlence] There
being none, resumption of consideration of Senate Bill No. 1902
is now in order.

Senator Drllon Mr. President, we are now in the period
ofindividualamendments. MayIask the Chairtorecognize Sen.
Ramon B. Magsaysay Jr., the principal sponsor. For purposes of
the debate at this period, may I refer our colleagues to the version
dated March 21, 2000 which was earlier distributed to every

- member of the Chamber.

The President. ‘Sen. Ramon B. Magsaysay Ir. is

recognized.

Senator Magsaysay. Thank you, Mr. President.
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We are now on page 4. Last night, we suspended our period
of individual amendments because Senator Roco made mention
of entering a new chapter, meaning the legal recognition of data
messages, a little more time for us to study and to absorb the
rmportant provisions of this chapter.

Senator Drilon. Mr. President, we are now on page 4.
The amendments are in capital letters under Section 8.

The Presrdent Did the gentleman say page 3A or
page 4?7 ' : :

Senator Drilon. Mr. President,“we are now on page 4.
We ended yesterday’s debates on page 3B. So, we -are now
on page 4. e

Senator Pimentel wishes to be recognized.

The President. Sen. Aquilino Q. Pimentel Jr. is recog-
nized.

PIMENTEL AMENDMENT
Senator Pimentel. Thank you, Mr. President.

Mr. President, in line 3 of Section 8, the sentence starts with
the following: “Information shall not be denied legal effect...” 1
think there is a certain degree of vagueness in the way it is
formulated. What information are we talking about here? There
should be some qualifiers that can clarify the meaning of the
information that we ate tackling here.

~ Senator Magsaysay. This is part of the original provision
ofthe UNCITRAL model law, Butifthe gentleman from Cagayan
de Oro would like to define or clarify thrs further, we are open
to his suggestlon

Senator Pimentel. . Certainly, Mr Presrdent but I am not
prepared at the moment to do that except that I notice that if we
allow thisto stand, the amblgulty will certainly notbe helpful lo the
enactment of this bill.

Senator Magsaysay. Perhaps we can return to page 3A,
Mr. President, line 16A, to define “Information” as amended by
Senator Drilon and accepted by the chairperson.

Senator Pimentel. ‘ This is a little better now. In other
words, probably what we can do here is INFORMATION AS
DEFINED IN PARAGRAPH I...something...

Senator Magsaysay. Of page 3.

Senator Pimentel. No, because the pages will change but

the number of the paragraphs may not be changed.
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So, probably, INFORMATION AS DESCRIBED IN SEC-
TION 5, DEFINITION OF TERMS, PARAGRAFPH L.

That would probably cure the amblgulty there, Mr. Pres- o

ident.
A

Senator Magsaysay. I will accept that, Mr. President.

Senator Pimentel. Thank you, Mr. President. That is all

for this particular section.

The President. Is there any objection to the amendment?
[Silence] There being none, the amendment is approved. -

- The Majority Leader is recognized.

Senator Drilon. If there are no other amendments on

page4...

Senator Roco. Just a minute, Mr. President. I am sorry,
I missed it. We were chatting with the Majority Leader.

So, what was the amendment put in?

" Senator Magsaysay. “INFORMATION AS DESCRIBED
IN Section 5, paragraph I,” referring to our deﬁnmon of the word

'“Informatlon

Senator Roco. May we suggest to the committee, if this is
acceptable, to cut the sentence into two so that the first statement
shall read: “Information shall not be denied legal effect, validity
orenforceability solely”—I think thisis the critical rule here—"onthe
grounds that it is in the FORM OF A data message.” -*

I really do not understand or it is not contained in the data

- message. I do not understand that, Mr. President. If the sponsor

cangive usademonstration of what that means, “purportingtogive
rise to such legal effect but is merely referred to in that data
message...”

I do not understand the second phrase but I suggest that we
end with line 6, “to in that data message.” As the first sentence in
line 6.

Then, the next sentence should read—remove the word
“AND”—FOR ALL LEGAL PURPOSES,ADATAMESSAGE
OR ELECTRONIC WRITING AS REFERRED TO UNDER
THIS ACT SHALL BE THE FUNCTIONAL EQUIVALENT
OF A WRITING OR A WRITTEN DOCUMENT.” ’

I think what we really mean, Mr. President, for all...it is not
legal purposes...
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May I ask for a one-minute suspension?
SUSPENSION OF SESSION

Senator Drilon. Mr. President, I move that we suspend the
session for one minute.

The President. Is there any objection? [Silence] There
being none, the session is suspended for one minute.

Itwas4:40p.m.
RESUMPTION OF SESSION
At 4:55 p.m., the session was resumed.

The President. The session is resumed. Senator Roco is
recognized.

Senator Roco. Mr. President, after discussing and looking
atvarious texts, may we amend, ifitisacceptable to the committee,
Section 8 to read as follows:

“SEC. 8. Legal Recognition of Data Messages. Information
shall not be denied legal effect, validity or enforceability solely
ontheground thatitisinthe FORM of a datamessage, OR THAT

IT IS INCORPORATED BY REFERENCE IN THAT DATA

MESSAGE.”

So it cannot be objected to solely on those grounds, solely
on the ground that it is in the form of a data message or it is
incorporated by reference in that data message.

So that if the e-mail sajs, “we incorporate by reference
this provision of the Civil Code,” that cannot be a ground for
objecting as inadmissible. Then that is the first sentence.

- The second sentence then becomes: FOR EVIDENTIARY
PURPOSES, A DATA MESSAGE OR ELECTRONIC
WRITING SHALL BE THE FUNCTIONAL EQUIVA-

- LENT OF A WRITTEN DOCUMENT UNDER EXISTING
LAWS.

Senator Magsaysay. The amendment is accepted,
Mr. President.

Senator Drilon. Before we approve the amendment,
Sen. Miriam Defensor Santiago manifested to me earlier that
she has a question in Section 8.

The President. Sen. Miriam Defensor Santiago is recog-
nized.

Senator Santiago. Thank you, Mr. President.

I'am on page 4, lines 3 to 6d referrmg to Section 8 on Legal
Recognition of Data Messages. -

This paragraph can be divided into two: The first part will
state, “Information shall not be denied legal effect, validity or
enforceability solely on the grounds that it is in the FORM OF a
data message.” That is the first part of this paragraph.

The second part will state: “OR IT IS NOT CONTAINED

- IN THE DATA MESSAGE purporting to give rise to such legal

effect, but is merely referred to in that data message.”

The first part of this paragraph follows the UNCITRAL
model law on electronic commerce but the second part of this
paragraph was merely included in the bill in the form of a
committec amendment dated 7 March, this year and carried over
to this present version of the bill.

SolIhave some questions about the second part orthe second
statement which provides: “OR IT IS NOT CONTAINED IN
THE DATA MESSAGE purporting to give rise to such legal
effect, but is merely referred to in that data message.”

My point will be that we mightbe amending the Rules of Court
on the parol evidence rule. I would like to explain as follows:

Under the second paragraph, the situation would be like this:
Let us suppose there are two parties, A and B, the buyer and the
seller. Let us say A and B have agreed to enter into a contract of .
sale of books. A sends to B through electronic mail a letter
informing B that A will sell his books to B, and A has attached to
the letter a purchase order which has been signed by A and which
must be returned to A with the complete details.

B agrees to the terms of the offer and fills up the purchase
order form contained in the attachment. B then sends A through
electronic mail a letter acknowledging receipt of A’s letter and
attaches the completed purchase order form.

However, let us hypothesize, there has been some unfore-
seen circumstance and A receives the electronic mail containing
the letter of acceptance by B of the offer of A but without the
attachment, which is the completed purchase order form.

If weapply the second statement of Section 8 to this example,
then the letter of acceptance of B received by A through
electronic mail shall be given legal effect and shall be enforced
even though it does not contain the terms and conditions of the
sale nor the approval or consent of the parties through their
electronic signatures.
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Under this second statement, the information, by which I
mean the terms of the contract of sale, would not be contained in
the data message purporting to give rise to the legal effect, which
is the electronic mail received by A from B, but was merely
referred to in such data message through B’s acceptance. The
actual terms for the contract of sale were contained in the
attachment which was not received.

I am therefore raising this question: Does this second
statement not create an exception to the parol evidence rule?

The Rules of Court, Rule 130, Section 9, provides as follows:

Sec. 9. Evidence of Written Agreements. - When
the terms of an agreement have been reduced to writing,
it is considered as containing all the terms agreed
upon and there ‘can be, between the parties and their
successors in interest, no evidence of such terms other
than the contents of the written agreement.

However, a party may present evidence to modify,
explain or add to the terms of the written agreement if he
~ puts in issue in his pleading:

(a)An intrinsic ambiguity, mistake or imperfection
in the written agreement;

(b) The failure of the written agreement to express
the true intent and agreement of the parties thereto;

(c) The validity of the written agreement; or

(d) The existence of other terms agreed to by the
parties or their successors in interest after the execution
of the written agreement.

The term “agreement” includes wills..
Under this parol evidence rule which I have just read, the

terms of a contract are rendered conclusive upon the parties and
evidence allunde, meaning to say, evidence outside of the written

document is not admissible to vary or contradict a complete and

enforceable agreement embodied in a document.

Physically, in any electronic mail transaction there is.no
written agreement. The provision in Section 8 allows the data
message and those merely referring to it as the functional
" equivalent of a writing or a written document. Because of the
second part of Section 8, there will be no need to presentany other
evidence to prove the intention of the party since it recognizes
the validity of information merely referred to in the data message,
a data message which does not contain the actual enforceable
agreement.
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So it seems to me that, in effect, by means of this second
statement or second sentence in Section 8, we are amending the
Rules of Court. We, of course, have the power to repeal or to

“amend the Rules of Court. ButI just want to clarify whether that

is our intention in our deliberations this afternoon.

Thatis my question. Do we seek to amend the parol evxdence
rule in the Rules of Court by this provusnon" : '

Senator Magsaysay. We do not seek to amend thé Rules -
of Court on parol. Maybe my colleague, who is a good lawyer,
can answer this because there is already an anterior amendment
and Senator Roco might be able to help out in harmonizing the
view of the lady senator from Hoilo.

The President. Senator Roco is Vi'ecognized.

Senator Roco. Just to offer a view, Mr. President. Ireally
also have difficulties with the second phase and that is why in the
proposed amendment, which was accepted, we thought it should

. readjust that. The critical word here is that these documents may

not be denied legal effect, validity or enforceability solely, and
thatis critical: So that we cannot object thatbecause I picked itup
from the cybcrspace therefore, we cannot prove it or we object
solely on that ground.

The second phrase then is incorporation by reference. And
so we said, or because it is merely incorporated by reference in
that data message. In the example given, that can happen by
saying, for instance, “I sell you this book as identified and
numbered 1, 2, 3; 4, 5 in the Library of Congress.” So that the
reference gives a specific description of the object of the sale.

Now, I thqught, Mr. President, that would correct the first
sentence and it should end with line 6 after “data message.”

In the second proviso, Mr. President, it was also accepted to
say that only for evidentiary purposes, a data message or
electronic writing shall be the functional equivalent of a writing
orawritten documentunder existing laws. So that because we had
not seen it being prepared, it may now be considered still original
as long as it was simultaneously witnessed from the giving side to
the receiving side. Thatis the value of e-mail. One can see it; he
can chat.

Ifthe question is: Do we proposeto modlfy" We cannothelp
but modify many rules of evidence, Mr. Président, under this law.
I do not feel I am an expert on this matter, simply because I have
been studying it a little time. The result of this bill, if it becomes
alaw, is to modify a number of the rules of evidence. We cannot’
help it.

In terms of the parol evidence on the specific example of our



Wednesday, March 22, 2000

RECORD OF THE SENATE

Individual Amendments re S. No. 1902

distinguished friend from Iloilo, it seems to me that there will be
no sale because there was no meeting of the minds. And the
meeting ofthe minds onthe specific object involved is an essential
element of a sale.

That is my opinion on the matter, Mr. President. On the
question of whether we are modifying parol evidence, probably
we are, but it will refer only to the submission of the piece of
document pulled out from cyberspace. We are saying that that
cannot be objected to simply because it came from cyberspace.

That is the contribution I can give, Mr. President. I hope it
clarifies, 1nstead of further convolutes.

Senator Santiago. Mr. President, as invited, I would like
to make two comments which are in the form of a reiteration and
a summary of what I have said before.

No. 1. This Congress has the power to amend the Rules of
Court. So if we really wish to, we cannot be estopped by the
existence of the parol evidence rule inthe present Rules of Court.
We can change it if that is what we really want to.

No. 2. T have no objection to the first sentence in Section 8—
“Information shall not be denied legal effect, validity or
enforceability solely on the grounds that it is in the FORM OF A
datamessage...”

Thatis aninnocuous statement. It does notreally change the
- pattern of legal thinking. It simply means that one can present a
printout from the computer or the fact that something was
transmitted through the computer. Then it will be for the judge
to evaluate whether there is sufficient evidence or not. That is
what I mean by “it is, in effect, an innocuous statement." It does
not have any major impact on the present rules of evidence.

One proof that it is an acceptable statement is that this very
statement, I believe, has been lifted from the UNCITRAL model
law on electronic commerce.

My problem is the second sentence in this paragraph
because I believe that this is an indigenous thought that came from
our own committee. I wish simply to point out that it has
far-reaching consequences in the law of evidence.

Firstofall, this Chamber will have to clarify whether wereally
want to exercise the power to amend the Rules of Court. And
-second, whether we want to accept normally what would be a
printout as evidence in a court of law.

Parol evidence rule simply means that if something has been
committed to writing, we cannot present evidence to change the
terms of what is contained in that writing,

So if we pull a printout from the computer and present it in
court, we can no longer add or subtract from what is contained
within that printout. That would be the meaning.

If we are not yet prepared to make a decision on this point,
we can suspend consideration while the lawyers in this Chamber
and others who are similarly interested could spend more thought
on the point.

Ijustwanted to call attention to the fact that what we are doing
with Section 8 will eventually have an lmpact on our Rules of
Ev:dence :

No. 1. Do we want to amend the Rules of Court?

No. 2. Do we want to have a situation in our legal system
where amere printout from a computer will bind the parties to that
transaction and where the judge would be estopped from
admitting evidence to change what is contained in that printout?

Mr. Majority Leader, I was suggesting that, perhaps, because
this is a complicated legal point, our colleagues might need more
time to study it in-depth and we can move on in the meantime.

Senator Drilon. Mr. President. I would have no basic
objection to the proposal. We will not be closing the debates on
the amendments this afternoon. There will be enough time for
everyone to go over this particular provision. We can debate on

"this issue exhaustively until we are satisfied that what we are
providing for is the most understandable and proper version,

The President. Is the Majority Leader presenting a
motion? :

Senator Drilon. No, Mr. President. I have no basic
problem with the proposal of Senator Santiago. What I suggestis
that we proceed to the other pages but we will not close yet the
period of amendments until everybody would be satlsﬁed thatthe
provisions are in order.

The President. Does the Majority Leader want to move
on from page 47

-Senator Drilon. That is correct, Mr. President. I would
emphasize that we are not closing the debates. We will just
proceed until we have finished all the pages.

Senator Roco. Mr, President.

The President. Senator Roco is recognized.

Senator Roco. Mr. President, by way of a rejoinder only
to help the lawyers who will read the debates on this bill.
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We do not seem to have a choice if we want a law that will
reconcile our e-mail concepts with the rest of the world. We have
no choice but probably to start modifying our own thoughts even
on the rules of evidence.

So far, Mr. President, this first section on legal recognition of
data messages is the simplest. Yesterday, I was the one who was
saying that this provision is very difficult and yet this is still the
~ simplest provision over the rest in the chapter. -

M. President, just a rejoinder to our friend from Iloilo. Let
me say that the parol evidence rule in this particular case is not
modified because the document will speak for itself.

The second part of the first sentence merely says—and this is
also allowed by the Rules of Court—that when someone refers to
something and incorporates a provision somewhere and refers
to it as part of the document, then that is still covered by the parol
evidence. It is still deemed part of the document.

Although it is not reproduced fully, it must be read as part of
the document. So it is still covered by the parol evidence rule
which says that one cannot modify a document presented in court
arid that that document will speak for itself. The words stated in
that document would be what it says. One cannot therefore testify
on it. It is an exclusionary rule. One cannot testify that when we
usedthat word, wemeant this. The courtshould normally say “Stay
away from that. What youmeant is another matter. Whateveris in
your mind, that is your problem.”

Butthe document will speak for itselfin the normal meanings
or signification of the terms. So parol evidence here will not be
modified by the first two sentences as modified.

The second proviso—that is why we suggested and it was
_graciously accepted only for evidentiary purposes—the
functional equivalent rule was also taken from the UNCITRAL.
1t was the way it was phrased that I think made italittle difficult to
understand. But the functional equivalentrule ona wrltmg, again,
we have to accept.

Isitanoriginal? Thatisone ofthe questions. Wehaveavery
specific definition of whenitis an original. But whenthe two ofus
- are sending the document to each other, is it now an original?
' Well, letthe lawyers debate. We are saying that one cannot object
- to its being an original simply because he pulled it out from
cyberspace.

That is all we are saying, Mr. President.

I hate to burden the nonlawyers because I am sure even the
lawyers will have great difficulty. But I am just trying to be as
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helpful as possible. Those are my comments, Mr. President. So
that for the lawyers who read it later on, let it be clear that all we
are saying is that we cannot say that it is not an original SImply
because it was pulled out from the computer. .

Thank you, Mr. President.

Senator Drilon. Just for clarity and without prejudice tothe .
same being subjected to further amendments. May we find out
from Senator Roco how Section 8 was proposed to be amended?

Senator Roco. As accepted by the committee, Mr. Pres-
ident. It will now read: “Information shall not be denied...”

Senator Drilon. “Information” as defined in this Act?

Senator Roco. Yes. But I would prevail upon my friend
to remove it for styling purposes because it is rcally redundant
It does not satisfy Strunk and White. -

Senator Drilon. Anyway, as we said without prejudice to
another view, may we know...

Senator Roco. As defined, “Information” ‘shall not be
denied legal effect, validity or enforceability solely on the grounds
that itis in the FORM OF A data message, OR...”

Again, “solely” does not have to be repeated, “OR THATIT
IS INCORPORATED BY REFERENCE IN THE DATA

- MESSAGE...” Thatis the first sentence.

Then, for evidentiary purposes, “A DATA MESSAGE OR
ELECTRONIC WRITING SHALL BE THE FUNCTIONAL
EQUIVALENT OF A WRITING OR A WRITTEN
DOCUMENT UNDER EXISTING LAWS.” Again, purely for
evidence.

Inother words, what we are removing from the lawyers is the
ability to stand up and say, “I object to this writing because it was
printed down from the e-mail.” The judge will say, “Sorry, you
cannot object solely on those grounds. Counsel willhavetocome
up with a better objection. It will getin.” '

Senator Drilon. All right.
May I ask the Chair to recognize Senator Guihgona.

The Presidént.

_Sen. Teofisto T. Guingona Jr. is-
recognized. -

Senator Guingona. Mr. President, may I just be clarified
as to the phrase, “AS REFERRED TO” and what is the term
“FUNCTIONALEQUIVALENT?
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Senator Roco. I do not remember the technical rule, Mr.
President. But a document can incorporate by reference a whole
body of knowledge.

Senator Guingona. Which one is referred to? Is it the
electronic writing or the message itself?

Senator Roco. The data message can say, for instance, “I
sellyoumy car described in document, in bill of lading” whatever
specifically. So it does not say it is a red Mercedes Benz, 6-
cylinder, et cetera. All those are in the document or in the bill of
lading Nos. 1,2,3.

Thatincorporation by reference is valid. We mustlook atthe
bill of lading because it is a part. We are put on notice that there
are other things there. Ifin that bill of lading, it says there are no
accessories to the car, that is too bad for us. We should have
looked. Butthat will not give us an opportunity to object and say,
“You did not say there are no accessories. You must now put the
accessories.” No, we are on our own because all the descriptions
and the details were incorporated by reference. So that is valid,
MTr. President. :

That is the first part.

Senator Guingona. Is it modified by or under this Act?
Which portion, may we know?

Senatdr Roco. The whole act, Mr. President, precisely.

If we will continue, electronic sxgnature will now modify
authentication. Then there is even a specific section further

. authenticating the data message itself. Because authenticating a

document is one thing. Authenticating now the data message is
another thing,

It is layering, Mr. President. I hope I understand this
correctly and I hope I am being understood. But we must
authenticate a document normally by saying: “This is signed by
him. Iknow this to be the signature because I sit beside him. Iam
looking athis signature inall these reports.” Thatis authentication.

Butauthenticating the datamessage is another one. Wemust
have the facsimile. I think Malacafiang has the facsimile of the
picture of Malacafiang, the logo. We musthave a facsimile that is
known to the two of us—the sender and the receiver. Thatis how

weauthenticateadatamessage. Whenthey say, “Inthis Act”, that .

iswhatitinvolves.

Senator Guingona. What will be the effect if in line 6a,
we delete AS REFERRED TO?

Senator Roco. Yes, that has been deleted, Mr. President.

Senator Guingona. That has been deleted?

Senator Roco. Yes, Mr. President.

Senator Guingona. "So, it is ELECTRONIC WRITING
SHALL BE THE F UN_CTIONAL EQUIVALENT?

Senator Roco. For evidentiary purposes, yes.

Senator Guingona. Ifthatis deleted, then fine. May I now
be clarified as to what is the exact meanmg of “FUNCTIONAL
EQUIVALENT”? .

Senator Roco.: That is a new term under the UNCITRAL,
Mr. President. I am no expert on this, but the way I understand
it, for whatever it is worth, a written document printed out in my
presence, that is a writing. A written document or a writing under
existing law, itexists. Itisthere. Whatisa“functional equivalent?
Tlook at the screen, it is not physical, but I see the same things.
Itis virtual, that is the difference. It is no longer physical reality,
itis not a piece of paper. It is virtual, it is paperless.

The businesses now are paperless. So, when we recall like
PayTV,wesay, “Pay TV and charge itto my card on this number.”
Thatisnot paper, that is not physical paper, but thatis the functional
equivalent of paper because that is exactly what paperless society
means. When I pull it out again from the machine in front of the
court, I will say, “Your Honor, this is the functional equivalent of
the order I gave, it was accepted and they have not delivered my
red Mercedes Benz.”

Senator Guingona. What would be the effect if we
remove the word “functional”? What if we just say
“EQUIVALENT OF A WRITING” or “A WRITTEN
DOCUMENT UNDER EXISTING LAWS™?

Senator Roco. Ihave no problems with that, Mr. President.
But again, the only reason we used it that way is that it was in the
model law—the functional equivalent. That is the only reason.

Senator Magsaysay. Yes, Mr. President.

Senator Roco. As long as we understand statutorily that
when we say “equivalent”, because it is not really equivalent, it is
a functional equivalent. It functionally performs the function of
the order, of the PO.

Senator Drilon. Justto intervene. We can actually present
that in lieu of the written signed document.

Senator Roco. Yes, Mr. President. When they object...

Senator Drilon. Therefore, it is really the equivalent.
That, I think, is the point of the Minority Leader.

781



~ Individual Amendments re S. No. 1902

RECORD OF THE SENATE

Vol. IIl, No. 76

. Senator Guingona. Yes, Mr. President.

Senator Roco. No, we have no conceptual difficulty. The
reason we used the words “functional equivalent” is that the model
law also used it.

Senator Magsaysay. May I mention here that if we hue
closely to the model law which mentions the functional equivalent
approach, 1 think we will have less difficulties. Because this is
really inthe model law, and it says here: “That the model law relies
on a new approach sometimes referred to as the functional
equivalent approach.” So, we will always have a reference on
thisbasis. '

Senator Guingona. I just would like to be clarified as
to what is functional and what is not.

Senator Magsvaysay. May I read the definition.
Senator Drilon. Go ahead, please.
Senator Magsaysay.

The model law does rely on a new approach,
sometimes referred to as the functional equivalent
approach, which is based on an analysis of the purposes
and functions of the traditional paper-based requirement
with the view of determining how those purposes or
functions could be fulfilled through electronic commerce
techniques.

For example. Among the functions served by
paper document are the following:

1. To provide that a document would be legible
byall; ‘ ‘

2. Toprovidethat adocument would remain unaltered
over time;

3. Toallow forthe reproduction of a document so that
each party would hold a copy of the same data;

4. Toallow for the authentication of data by means of
a signature; and

5. To provide that a document would be in the form
acceptable to public authorities and courts.

It should be noted that in respect of all the above-

mentioned functions of paper, electronic records can
provide the same level of security as paper and, in most
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cases, a much higher degree of reliability and speed,
especially withrespectto the identification of the source
and content of the data, provided, that a number of
technical and legal requirements are met.

Senator Guingona. Mr. President, I think under this new
system, there is no more original or duplicate original. It is all
original. Anditsays, “Subject...under existing laws.”

So, why do we have to bother with functional and nonfunc-
tional?

Senator Roco. If it is not functioning, then we should
not take it.

M. President, I, myself, cannot project what could happen
because it is really unchartered waters. But in the case of an
original, right now when produced simultaneously and perfected
atthe same time, then that is an original, so that carbon copy is an
original.

Butunder e-commerce, when isit produced simultaneously?
Thatis why we will now expand the concept of the word “original”
so that what is produced by the machine in cyberspace is now
really also considered original.

I was sending it to the gentleman and he said, “Yes, I agree."
Then, whoever pulls it out, that is an original. If one pulls it out
in New York, I pull it out from Makati, both of them are original.

The reason we say functional is that it is now the equivalent
ofacarboncopy. Itis obviously notacarbon copy. Itisnot original
in the way we use it now. But when one pulls it out in New York
and I pull it out in Makati, they are both original.

Senator Guingona. So, if we remove the word “func-
tional,” it will be considered simultaneously original.

Senator Roco. I guess that is one possibility, Mr. President.

If there is a resistance to the term “functional”... the only
reason really for using it is that it is used in the model law.

Senator Guingona. But it complicates.

Senator Magsaysay. I feel, Mr. President, the term
“functional”is vital to the measure because if itis just “equivalent”,
we are making the paper and the paperless exactly on the same
level. Butif we say functional equivalent, it is the same as far as
legal function is concerned.

Senator Drilon. Mr. President, if I may, this is the difficulty
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because the logical question of the Minority Leader is: What is a
nonfunctional equivalent of a written document? If we say there
is a functional, there must be a nonfunctional.

‘Senator Roco. Ifit is pulled out by a third party. In my
example, we agreed on adocument. He is in New York and Iam
.in Makati. Then, we said, “Okay, print.” That is an original.

But the gentleman from Cebu, for some reason, got into
our...because he saw me using my PIN, and he pulled it out. That
is not original. That is not a functional. We cannot use it now as
evidence but it binds the two of us.

Under my proposal later on, we will always identify the
sender and...So, when in Cebu somebody pulls it out, it may
conformto...Itisanexactreplicaof what we agreed on. But while
the two of us have the functional equivalent of an original, his will
not be because it is disauthorized. Especially when there is, let
us say, a confidentiality provision that it cannot be seen by
anybody else, but for some reason somebody from Cebu, Bicol
or whatever got into it, that is not ongmal That will be a
dysfunctional copy. '

I'mean,lam _] justinventing explanations the way Iunderstand
it. Itis not backed by any authonty

Senator Magsaysay. Actually, Mr. President, my legal
staff feels that if this is very important to the Minority Leader, we
canremove the word “functional” because in effect, we are raising
the electronic data message as the same as paper, which it is not.
Thatis why there is a functional equivalent to this. But this paper

tononpaper is not exactly the same. Functional equivalent makes - ‘

italittlelessthanthe paper, butitis still admitted for functional use,
functional equivalent. Butif we remove the word “functional”, it
would evenbe amore liberal term, which is all right with us, if this
is such an important thing to the gentleman.

Senator Roco. In which case, Mr. President, I will object.
Because we are precisely liberalizing when we have no control.
Whenwe liberalize, then I will object. I will oppose because now,
we have no control over the meaning, if we start removing this
from the model law. : v

Senator Magsaysay. Yes. This is an issue that had been -

taken up by the senator from Naga which took us a couple of days
to put together and which was finally approved by him and
accepted by the Commiittee. So itis actually a done and accepted
amendment, the functional equivalent approach.

Senator Drilon. Anyway, Mr. President, at this point, I
think the Minority Leader would like to have a copy of the
definitions of the functional equivalent phrase as read by the

éponsor. And with the indulgence of the Chamber, we can move
to approve Section 8 with the amendments, without prejudice to
a reexamination of the same at a subsequent session.

The President. Is the Chamber ready to vote on.this
motion to approve Section 8 as amended? '

Senator Drilon. With the understanding that we can
review it again later. ’

“The President. Provided it remains open. Is there any
objection to these amendments presented? [Silence] There

. being none, the amendments are approved.

Do we want to move on to page 4A, Majority Leader?

Senator Drilon. Yes. We now go to page 4A, if there are
no other amendments to page 4.

SUSPENSION OF SESSION
Senator Roco. Mr. Presxdcnt I'move that we suspend the
session for one minute. I am committed to be somewhere at six

o’clock. So I am sorry that I cannot continue; I cannot be here. -

. The President. Is there any objection? [Silence] There
being none, the session is suspended for one minute. :

Itwas5:33 p.m.i
RESUMPTION OF ‘SESSION g
At 5:34 p.m., the session was resumed.

The President.
Leader is recogmzcd

The session is resumed. The Majonty

Senator Drilon. I would like to take advantage of the’
presence of our colleagues who may have amendments on the
different sections of the bill. So, we will proceed with the period
of individual amendments, again, without closing this period to
enable our colleagues toreview at the appropriate time and revisit
the various amendments proposed. With thatunderstanding, may
we now proceed page by page with this proposed measure.

. The President. Yes, do we want to move on to page 5?

Senator Drilon. All right, qhestions on page 5 by the

Minority Leader.

The Presndent The Minority Leader, Sen. Teoﬁsto T.
Guingona Jr., is recogmzed ’
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Senator Guingona. Thank you, Mr. President. -

- Because we are delegating to the Supreme Court the power
to enact or to adopt appropriate rules concerning electronic
writings, data messages, electronic signatures on authentication,
~ myquestionis: May we know from the distinguished sponsor what

_standards are imposed here on this Act so that the delegation of
. power to the Supreme Court to enact or adopt approprlate rules
shall be valid?

Senator Magsaysay. Actually, Mr. President, we are not
delegating to the Supreme Court the power to enact rules. Itsays
. here, “UNTIL THE SUPREME COURT BY APPROPRIATE

'RULES SHALL HAVE SO PROVIDED.” I would feet that the
standards would be the standard practices of the court to enact
rules.

Senator Guingona. So, what is the effect here? Suppos-
ingthatafter we adopt this, after a period of time—six months, one
year—the Supreme Court shall adopt rules, does that mean that it
supplants the rules on authentication that we have adopted?

Senator Magsaysay. I do not think the Supreme Court will

- supplant the provisions of the law. Maybe the Supreme Court will

interpret certain provisions that must be interpreted if there are
questlons raised, Mr Pre51dent

~ Senator Gumgona. Well, in that case, why place it here?
We might as well remove from line 15 the phrase “UNTIL THE
SUPREME COURT BY APPROPRIATE RULES SHALL
HAVE SO PROVIDED.” Delete that phrase and start with the
words “THE ELECTRONIC WRITINGS".

‘Senator Magsaysay. The legal staffhas no objection if the
Minority Leader feels that this should be deleted. Ithink it w11|
even be more defined. :

Senator Guingona Yes. And then when...

Senator Magsaysay Is there a motron to delete thlS Mr.
President? . v

Senator Drilon. Wait. Mr. President, I think what we are -

trying to do, if I understand this bill, is that we are allowing the
admission into evidence of what otherwise would not be
admissible under the present Rules of Court. If we delete Section
12 which is precisely, to my mind, one of the highlights of this
measure, then I do not know what else we are...

Senator Guingona. No, only the first portion. Only the

phrase “UNTIL THE SUPREME COURT BY APPROPRIATE
RULES SHALL HAVE SO PROVIDED.” Only that portion
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because by the time this bill is enacted into law, there'rnay bea
coincident adoption of Rules of Evidence on electronic
commerce by the Supreme Court. ’

Senator Drilon. Under the Constitution, are we depriving
the Supreme Court of the right to promulgate Rules of Evidence?

Senator Guingona. No, we are not. ButI asked whether...

Senator Drilon. By the deletion of the phrase from line
15a to line 15¢, does that mean that the Supreme Court cannot
anymore... :

Senator Guingona. No, itdoesnot. It willnot. Asamatter
of factit will justsimplify the situation. Ifit wantsto adopt, thenwe
will be guided. But if we place it here, there is a need for...
Supposing it amends only one part and not the other parts, then
what happens? It authenticates use, device. So many things. It
is all right if the Supreme Court will change in foto. Supposingit -
adopts only a portion?

Senator Magsaysay. = Mr. President, may I interject? If
we look at this proposal of the Minority Leader to remove the
phrase starting with line 15aupto line 15c¢, there is a provision on

- the next page starting with line 15ii which will maintainthe whole

thought on this authentication section.

Itreads: “THE SUPREME COURT MAY ADOPT SUCH
OTHER AUTHENTICATION PROCEDURES, INCLUDING
THE USE OF ELECTRONIC NOTARIZATION SYSTEMS
ASNECESSARY ANDADVISABLE..."

So the proposal w1ll not change the whole thought 1f that is
acceptable
Senator Cayetano. Mr. President. .

Senator Drilon. Sen. Renato L. Cayetano wishes to be
recognized, Mr. President.

The President. . Sen. Renato L. Cayetano is recognized.

Senator Cayetano. With the permission of the Mlnonty
Leader and the sponsor

I do agree that perhaps the first portion of Section 12,
beginning from the word “UNTIL” up to line 15i, ending with the
word “FOLLOWS withacolon(:), may be deleted to simplify this
particular provision. Inthe first place, Congress may not tell the
Supreme Court what to do with respect to rules on evidence or
authentication of data messages because the power of the
Supreme Court is just as concurrent as that of Congress. Second,
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I think removing that phrase will simplify the message being sent
by this section, which is nothing but authentlcatlon of data
messages. -

If the sponsor would accept, we can just start with line
15j—"THE ELECTRONIC SIGNATURE SHALL BE
AUTHENTICATED...” We amend by deleting this paragraph
beginning withline 15a, starting with the word “UNTIL”, upto line

15iending withthe word “FOLLOWS”andacolon (:). Ithink that -

wﬂlsxmpllfyxt Nothing will be lost by thisamendment deleting this
particular paragraph.

SUSPENSION OF SESSION

Senator Magsaysay. I move that we suspend the session
for one minute.

The President. Is there any objectxon‘7 [Silence] There
“ being none, the session is suspended for one mmute

Itwas5:43p.m.
RESUMPTION OF SESSION

At5:45p.m., the session was resumed.

The President. The session is resumed. Senator Cayetano

is recogmzed

Senator Cayetano. Mr. President, after conferring with
the principal author and the Majority Leader, the principal author
has accepted my recommendation of amendment by substitution

by deleting the word “UNTIL” in line 15a up to the word
“FOLLOWS”thhacoIon( )inline 151

. However, there is asuggestion from the principal author that

Section 12, whichis foundinline 15a, on “4UTHENTICATION -

OF DATA MESSAGES” should also include the phrase AND
- SIGNATURES. That is all, Mr. President.

Senator ‘Mag‘saysay. The amendment.ié accepted,
Mr. President.

Senator Santiago. Mr. President.”

The President. Sen. Miriam Defensor Santiago is recog-
nized.

Senator Santiago. Thank you, Mr. President.

" Before we vote on Section 12, may I please just express
certain thoughts about the status of the provision.

Section 12 is entitled “AUTHENTICATION OF DATA
MESSAGES,” and begins with: “UNTIL THESUPREME COURT
BY APPROPRIATERULES SHALLHAVE SOPROVIDED...”

" Whether or not this clause remains in this bill, the effect
would still be the same. The Supreme Court will have atall times
the power to promulgate the Rules of Court. So if we pass the

- bill with this provision as it is right now, the Supreme Court

may exercise the power to overrule our own rules in this bill,

. If we pass this bill without this phrase, still the Supreme Court
‘would have the power.

‘ ~ So it does not really make any differehcc on whether this
clause is here or not. I am referring to the clause “UNTIL THE
SUPREME COURT BY APPROPRIATE RULES SHALL

.. HAVESOPROVIDED?”, etcetera. Whether ornot we recognize

the power of the Supreme Court it has that power -because of
constltutlonal grant.

If we eliminate this first paragraph of Section 12, referring to
Section 15a to 151, the effect will be that we will make these two
methods under paragraphs (A) and (B) exclusive methods of
authentication of data messages because the first paragraph says

~ thattheelectronic writing shall be authenticated by, among others,

the following system. If we eliminate the first paragraph, we
eliminate the phrase “AMONG OTHERS?”, and the implication will
be that what remains as procedures for authentication will be
exclusive procedures because what is not included is deemed to
be excluded.

That is one consequence of adopting the proposed.
amendment, that we will, in effect, lock ourselves into only these
procedures of authentication that are set out in paragraphs (A) and
(B) and there can be no other methods. Whereas if we retain the
first paragraph, these two methods would only be two of others
that could be allowed under our law.

I will also refer to line 15ii of the same Section 12. “THE

SUPREME COURT MAY ADOPT SUCH OTHER

AUTHENTICATION PROCEDURES?”, et cetera. My comment

.on this clause is the same as my comment on the opening clause

of Section 12. Whether or not we give this power to the Supreme
Court, it already has the power because the source is not the
Congress but the Constitution of the Philippines.
The President. The Majority Leader is recognized.
Senator. Drilon.. Mr. President, with the indulgence of
everyone who participated in the debate, why do we not just
retain 15a if only to prompt the Supreme Court to take a look at

theserules,now Rules of Court, and amendit, if it wishes toamend
it. At least there is something here in this provision which, as
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correctly pointed out by Senator Santiago, is not really necessary
butifonly to highlight the fact that the Supreme Court can amend
the Rules of Court, particularly on the Rules of Evidence. Ifthere
is no harm in placing it here, we can retain it.

. Senator Pimentel. Mr. President.

The President. Senator Pimentel is recognized.

Senator Pimentel. My impression, Mr. President, is that
Congress has plenary powers to insist that a certain rule of
interpretation be adopted even to the extent of amending the
-rules of the Supreme Court.

Senator Drilon. But the Supreme Court, Mr. President,
cannot be deprived of the power to promulgate Rules of
-Procedure, meludmg Rules of Evidence.

Senator Pimentel. That is correct, we do not dispute that.

But at the same time, maybe it is good for us to come out -

categorically that these are the rules as far as we are concerned.
It is just a question of principle that would probably underline

what we are trying to do in all our legislative activities, -

Mr. President. -

. Senator Drilon. Mr. President, if we agree that the
Supreme Court cannot be deprived anyway of its power to
promulgate Rules of Evidence, then, with that understanding, we
can delete the phrase from lines 15a to 15¢ and just proceed with
this section as worded, including line 15ii.

Senator Pimentel. That is correct, Mr. President. That is
my suggestion. But over and above my suggestion, maybe we
" should defer consideration of this bill. Let us take a second look
even by way of editing, perhaps, the various provisions.

Senator Drilon. Mr. President, with that request of Senator
Pimentel, the committee may wish to go over this measure once
more and consult our colleagues on the various provisions so that
we can go through it faster the next time that we call this bill for
debates. Itis avery difficult bill and therefore we just have to be
patient with each other

SUSPENSION OF CONSIDERATION OF S. NO. 1902
Withbthat,‘ Mr. President, I move that we suspend
consideration of Senate Bill No. 1902 with the understanding that

- we will call this again on Monday. That gives us about four days
to go over this measure. . '

The President. ' Is there any objection? [Silence] There
being none, the motion is approved.
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SUSPENSION OF SESSION

Senator Drilon. Mr. President, I move that we suspend the
session for one minute.

The President. The session is suspended for one minute,
if there is no objection. [There was none.] -

Itwas 5:53p.m.
RESUMPTION OF SESSION
At 5:55 p.m., the session was resumed.

The President. : The session is resumed The Majority
Leader is recogmzed

.

Senator Drilon. Mr. President, may we take up 2 few
administrative matters.

Mr. President, we are in receipt of a letter from Sen. Scrgio
Osmefia III, requesting that the Senate bills which were
referred to the Committee on Rules concerning the cityhood

of certain municipalities be now referred to the Committee on

Local Governments considering that we have received the
House versions of these bills.
on the cityhood of Candon, Ilocos Sur; House Bill No. 3338
on the cityhood of Mufloz Science City, Nueva Ecija; and
House Bill No. 8877 on the cityhood of Sorsogon, Sorsogon.

* MOTION OF SENATOR DRILON
(Referral of Equivalent Senate Bills
of H. Nos. 7260, 3338 and 8877 to
Local Government Committee)

May 1 therefore move, Mr. President, that the equivalenr
Senate bills of House Bill Nos. 7260, 3338, and 8877 be now

’ referred to the Commlttee on Local Government.

The President. Is there any objection? [Silence] There
being none, the motion is approved.

Senator Drilon. Before I move to adjourn, may I make it
of record that we have barely three weeks before we go on our
adjournment for the Holy Week.

‘May I request our colleagues to give due consideration for
the continued debate on the electronic commerce bill and the
power bills that are pending before our Chamber. We wrll give
these bills prxorrty in the coming sessions. :

The President. - Yes, very well.
manifestation is supported by all.

1 am sure that this

These are House Bill No. 7260 .



