
RECORD OF THE SENATE

MONDAY, DECEMBER 14, 1998

OPENING OF THE SESSION

At 3:41 p.m., the Senate President, Hon. Marcelo B. 
Fernan, called the session to order.

The President. The 45th session of the First Regular 
Session of the Eleventh Congress is hereby called to order.

Let us all stand for the prayer to be led by Sen. Vicente C. 
SottoIII.

After the prayer, the Pamantasan ng Lungsod ng 
Maynila Student Chorale Society will lead us in the singing of 
the national anthem and, thereafter, will render another song 
entitled, “Lupang Hinirang."

Everybody rose for the opening prayer.

PRAYER

Senator Sotto.
: i’l ■

O God of our Fathers 
Acknowledging the great need we have 
OfYour Divine Wisdom
We come before You today to beg this grace of You 
With all possible earnestness arid the greatest humility.

Send us, O Lord, this Wisdom which sits by Your throne
To strengthen our weakness, Tb enlighten our minds
To inflame our hearts. To speak and to act
To work and suffer in union with You
To direct our footsteps and to fill our souls
With the virtues of Jesus Christ
And the gifts of the Holy Spirit
For only wisdom can bring us these gifts.

. O Father ofmercy, God of all consolation,
We ask You this infinite treasure of Your Djvine Wisdom.

Hear and grant our prayers. i
■ • ■ ■ [

Amen. i

NATIONAL ANTHEM :

' Everybody remained standing for the sinking of the 
national anthem. ■ 'f ; T

SUSPENSION OF SESSION

The President. We would like to greet and thank the 
members of the choir of the Pamantasan ng Lungsod ng 
Maynila.The session is suspended for one minute, if there is 
no objection. [There was none.]

It was 3:48p.m.

RESUMPTION OF SESSION

At 3:49p.m., the session was resumed.

The President. The session is resumed. The Secretary 
will please call the roll.

ROLL CALL

The Secretary, reading:

Senator Teresa Aquino-Oreta..............   Present
Senator Robert Z. Barbers .............    Present
Senator Rodolfo G. Blazon.........................Present
Senator Renato L. Compahero Cayetano... F’resent 
Senator Anna Dominique M. L. Coseteng.. Present
SenatorFranklinM.Drilon ........  Present
Senator Juan Ponce Enrile........................ Present
Senator Juan M.Flavier............................Present
Senator Teofisto T. Guingona Jr................ Present
Senator Gregorio B.Honasan....................Present
SenatorRobertS. Jaworski...................... **
SenatorLorenB.Legarda-Leviste ............ Present
Senator Ramon B.Magsaysay Jr................Present
Senator Bias F.Ople....... ........................ .
Senator John Henry R. Osmefia................ *
Senator Sergio R. Osmefia III....... ........... Present
Senator Aquilino Q. Pimentel Jr..................Present
SenatorRamonB. Revilla...................  Present
Senator Raul S. Roco.............  Present
Senator Miriam Defensor Santiago..... **
SenatorVicenteC. Sotto III...................... Present
Senator Francisco S. Tatad......;............... **
The President........... .....................  Present

The President. With 18 senators present, there is a quorum.

The Majority Leader is recognized. •

• Arrived after the roll call 
* * On official mission
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SEC. 10. Effectivity Clause. - This Act shall take 
effect fifteen (15) days from its publication in at least two 
(2) newspapers of general circulation.

Approved,

SUSPENSION OF CONSIDERATION OF S. NO. 1261

Senator Drilon. May we now move that we suspend the 
consideration of Senate Bill No. 1261.

The President. Is there any objection? [Silence] There 
being none, the motion is approved.

SUSPENSION OF SESSION

Senator Drilon. Mr. President, I move that we suspend the 
session for one minute.

The President. Is there any objection? [Silence] There 
being none, the session is suspended for one minute.

It was 4:26p.m.

RESUMPTION OF SESSION

At 4:42p.m., the session was resumed with the Honorable 
Senator Ramon B. Magsaysay Jr. presiding.

The Presiding Officer [Sen. Magsaysay]. The session is 
resumed.

The Majority Leader is recognized.

BILL ON SECOND READING 
S. No. 1330—Imposition of Countervailing Duties 

(Continuation)

Senator Drilon. Mr. President, I move that we resume 
consideration of Senate Bill No. 1330 as reported out under 
Committee ReportNo. 11.

The Presiding Officer [Sen. Magsaysay]. Is there any 
objection? [Silence] There being none, resumption of 
consideration of Senate Bill No. 1330 is now in order.

Senator Drilon. This is the bill providing the rules for the 
imposition of countervailing duties on the importation of subsi­
dized products, commodities or articles of commerce.

May we first ask the Chair to recognize the principal 
sponsor. Senator Enrile.

The Presiding Officer [Sen. Magsaysay]. Senator Enrile is 
recognized.

Senator Enrile. Thank you, Mr. President.

Senator Drilon. We are now in theperiod of interpellations. 
May we ask the Chair to recognize the Minority Leader, 
Senator Guingona.

The Presiding Officer [Sen. Magsaysay]. The Senate 
Minority Leader, Senator Guingona, is recognized.

Senator Guingona. Thank you, Mr. President.

Will the distinguished senator from Cagayan and lawyer of 
ImeldaMarcos...

Senator Enrile. Mr. President, correction. lamnotthelawyer 
of Imelda Marcos. It is Pecabar that is the lawyer. There is a 
distinction between the individual member of the firm and the 
partnership.

Senator Guingona. May I stand corrected. Therefore, the 
head of the Pecabar Law Office.

Senator Enrile. I am on leave, Mr. President.

Senator Guingona. I stand corrected again, Mr. President. 
Therefore, I would like to ask the good the gentleman whether 
he is willing to answer a few questions.

Senator Enrile. Mr. President, I am about to say “no” to the 
distinguished Minority Leader, but to make this session a little 
livelier, I am willing to accommodate him.

Senator Guingona. I understand that this countervailing 
bill has already been proposed and almost approved in the 
last session when we were not here, authored by the same 
distinguished gentleman.

Senator Enrile. That was correct, and that is still correct, 
Mr. President.

Senator Guingona. If therefore there are any questions 
that we ask that is repetitive, I ask for his indulgence for we 
were not here.

May I know, first of all, what is the meaning of “subsidy” 
under the proposed measure?

Senator Enrile. Mr. President, I did not invent the definition 
of “subsidy” in the proposed measure that we are discussing. It 
is found, actually, in the treaty to which we adhere to, namely: the 
General Agreement onTariffandTrade (GATT)of 1994 and the
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WTO Agreement-Uruguay Round Treaty. This particular issue 
of subsidy is found in the agreement on subsidies and 
countervailing measures.

I would like to read the pertinent portion of the agreement 
which states: Part One - General Provisions; Article I - Definition 
of Subsidy, which says:

1.1. For the purpose of this Agreement, a subsidy shall be 
deemed to exist if:

(a)(1) There is a financial contribution by a 
government or any public body within the territory of a 
memberreferred to in this Agreementas government, i.e., 
where: (i) a government practice involves a direct 
transfer of funds (for example, grants, loans, and equity 
infusion), potential direct transfers of funds or liabilities 
(e.g., loan guarantees); (ii) government revenue that is 
otherwise due is forgone or not collected (e.g., fiscal 
incentives, such as tax credits); (iii) a government 
provides goods or services other than general 
infrastructure, or purchases goods; (iv) a government 
makes payment to a funding mechanism, or in trust or 
directs a private body to carry out one or more of the type 
of functions illustrated in (i) to (iii) above which would 
normally be vested in the government and the practice, 
in no real sense, differs from practices normally followed 

. by government; and

(a) (2) There is any form of income or price support 
in the sense of Article XVI of GATT 1994; and

(b) A benefit is thereby conferred.

That is the definition of subsidy that is covered by this 
measure, Mr. President.

Senator Guingona. Thank you, Mr. President.

I would like to thank the distinguished gentleman for that.

The United States government extends price support to 
many of its agricultural products. Could this be considered under 
that definition as a subsidy?

Senator Enrile. Yes, Mr. President. That will definitely be 
covered, unless it is excepted under the agreement on agricul­
tural products.

Senator Guingona. The United States government has 
been giving that subsidy or extending that subsidy to its 
farmers for many years even long before GATT. Under the 
GATT Agreement, can it continue to give these subsidies to 
the farm products?

Senator Enrile. It may, Mr. President, if it wants to. But 
nothing will prevent us from imposing the countervailing duty 
on those products, if they enter our domestic commerce, our 
borders, if there is material injury to industries producing like 
products in the country.

Senator Guingona. The United States and other developed 
countries not only give price supports but they also give sustained 
research and technological assistance to their farmers. Is this 
subsidy xmder that definition?

Senator Enrile. Mr. President, there are types of subsidy. 
Those are subsidies, but some are not actionable subsidies. What 
we are discussing here are what we call “actionable subsidies.” 
And again, there is a definition of actionable and nonactio- 
nable subsidies. Nonactionable subsidies would include 
assistance for research activities.

Senator Guingona. So research would not be a subsidy.

Senator Enrile. It depends upon the particular situation. 
Research, assistance for research activities conducted by firms or 
by higher education, orresearch establishment on acontract basis 
with firms, if the assistance covers not more than 75% of the cost 
of industrial research or 50 percent of the cost of preemptive, 
precompetitive development activity, and provided that such 
assistance is limited exclusively to cost of personnel, cost of 
instruments, cost of consultancy and equivalent services, 
additional overhead cost incurred directly as a result of the 
research activity, other running costs, such as materials, supplies 
and the like incurred directly as a result of the research activity 
and so forth and so on.

Senator Guingona. I would like to thank the gentleman 
for that.

Are we considered a developing nation under the GATT 
agreement?

Senator Enrile. I do not know whether we are considered as 
a developing nation. I do not remember having read any portion 
of this Agreement where we are categorized as such.

Senator Guingona. No,becausexmdertheGATT Agreement, 
we have, I think, eight or ten years within which to be competitive. 
If that is so, then it is time to have a review of what products- 
agricultural and industrial, or commercial—that can have 
comparative advantage, and where we can really concentrate on 
to sustain our exports. I think that is a time-given so that we 
can enter the international ring with some gloves and some 
measure of competitiveness; otherwise, how can our farmers 
compete with the farmers of developed nations?
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So, my question is: Does the distinguished sponsor believe 
that we have ten years, until the year2005, within which to improve 
our comparative advantage over certain products?

Senator Enrile. I do not know whether we are included in that. 
But the fact remains that whatever may be the additional benefit 
that is given to us under the treaty, this measure will assist in 
protecting our domestic industries.

Senator Guingona. That is correct. But the developed 
countries have already extended subsidies to their products for 
many years. How do we equalize that? As I understand it, we are 
given sufficient length of time.

Senator Enrile. We are not talking of foreign markets in this 
measure, Mr. President. Wearetalkingofourlocalmarket. Ithink 
the thrust of the question is competition in the world market. We 
are not in that arena in discussing the measure before us.

Senator Guingona. No. I thought that this was to protect 
our local products that we export.

Senator Enrile. No. Not our products that we export but 
our local industries in om local market.

Senator Guingona. 
products for export.

Precisely, which comprises local

Senator Enrile. No, Mr. President.

Senator Guingona. May I be clarified on that.

Senator Enrile. We are imposing a tariff on all kinds of 
products, be it agricultural or industrial products, entering into our 
domestic economy and being sold inside our domestic market in 
competition with like products in our domestic market.

Senator Guingona. Let us take an agricultural product— 
com. If com is subsidized by the foreign government and the 
foreign exporters of com import com into the country, can we 
invoke this countervailing duty proposal of the distinguished 
sponsor?

Senator Enrile. How is that again, Mr. President? The US 
subsidizes its com. Then it exports com into the Philippines. We 
can impose the countervailing duty.

Senator Guingona. That is precisely what I was asking.

Senator Enrile. To protect our com producers here in 
competing with that imported com in our own market inside the 
country. So exportation has nothing to do with this one.

Senator Guingona. Wecertainly would like to encouragenot 
only self-sufficiency but also, if possible, to export. There is 
nothing in GATT, I presume, that would prohibit us from exporting.

Senator Enrile. That is correct, Mr. President. But there is 
nothing in this law that would cover a countervailing duty for 
exportable products of the Philippines.

Senator Guingona. Yes, Mr. President. What I mean to say 
is, we are a developing country where the GATT is already 
enforced. I was asking the distinguished sponsor whether we 
have a term within which we can be, more or less, competitive 
and prepare for the time when we have to lower our tariffs from 
zero to 5%. The distinguished sponsor said that he really does 
not know. If that is the case, then what does the distinguished 
sponsor think we should do to protect our products, now that we 
are still in this stage? To invoke the countervailing duty is 
one; research, perhaps.

Senator Enrile. Anti-Dumping Law, Mr. President. Thenwe 
have the next measure that we will present here—the safeguards 
which will deal with situations where there is an inordinate 
importation of products,' both agricultural and industrial, 
which may not be covered by Anti-Dumping or countervailing 
duties because these products are not subsidized, neither are 
they exported at a price-lower than the price at which they are 
being sold in the home market but, nevertheless, they are Injuring 
our local industries because of the volume of the products being 
imported by us.

Senator Guingona. The distinguished sponsor stated 
earlier that there is such a thing as a prohibited subsidy.

Senator EnrUe. That is correct, Mr. President.

Senator Guingona. What subsidies are we prohibited to give 
to our farmers and to our businessmen?

Senator Enrile. Ifl may read:

Except as provided in the agreement on Agriculture, 
the following subsidies within the meaning of Article I 
shall be prohibited:

A. Subsidies contingent in law and in fact whether 
solely or as one of several other conditions upon export 
performance, including those illustrated in Annex 1.

Let me find Aimex 1, Mr. President, and I will read into the 
Record some of these: For instance:

Annex 1. Illustrative List of Export Subsidies.
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Senator Guingona. jThe subsidy should be a direct subsidy.

'■‘Senator Enrile'‘That is cbirectj-Mf’Presidertt1Thei-e:must 
be a benefit to the subsidized industry.

' Senator Guingonh. As the geritleinahlias already said,’ itfiere 
areail6wablesufesidies.!'''irt:lu' >• -1'" 1

.>riUilC!i iO'liO ruo'ii
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.‘.id'ij'id io'j r. t)ot
Senator Guingona. In order to establish the countervailing 
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.v.is'j i'.v sqod 1 .}i!fl! ijivd 0! hliis rm; I .nnopaiuD
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This is Article 15 of the “Agreement on Subsidization,” and 

I quote:’5' djiriv/ Jauborq boy ‘jrh'il .fc-nopniui) •jo)cn»8 
yfii lliv/ r?.noiiBfi ovf! lo uibt .i-jidt ,'{ne an 5ol .morl Eornoo

15.1 A determination'lofiitijaiy’ for^u^Sfes’!Ofimoy 
Article VI of GATT 1994 shall be based on positive

'• ‘bvlderice and ihvoWian objectiVe exatriitiafibnbf botlv 
(a) the volume of the subsidized imports and the effect 
of the subsidized:ifflpPrW’^n;Jpnce's!in;ffie'^pfiieslie 
market for like products and (b) the consequent impact
of these imports on the domestic producers of such
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■jri lav/ fio!ir:giJ2‘jvnt orb ,\r)!?.i!l)ril f):H; obE-iTto '{'iiDriyoa

15.2 With regard io the volume* 61 the Siibisidized ‘ J

r;f!)
i
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, , . hO i'» /l JSn’iJ 'itltii;.'
hasbeenasignificantpnceundercuttmgbythesubsidized

importing Member, or whether the effect of such import 
,;iis otherwise to depress prices to asignificant degree or! 
ibi ito prevent price iiicreases/Which otherwiseWould have c > A 
J ri occurred, ;tp: a:s|griificant degree.? No one or several of v fnii 

these factors can necessarily give decisive guidance.' y ir.v, i.

L .I'iEi ijE;nl53 WhereimpoitSbfaproductfrommorethanone 
country are simultaneously subject to countervailing in -ii 
duty investigations, the investigating authorities 

;;:!il may cumulatively (assess the ,effects of sufch imports 
' o/ronly'if they determine'that (a) the amount of subsidi- '(mb 

zation established in relation to the imports from each 
country, is more than? de ‘mihimis as! defined in para­
graph 9 of Article 11 and the volume of imports from 

i f; I each -country is not'; negligible; hind '(b) ia icUmulative 
assessment of the effects of the imports is appropriate in 

) i jilight iof the - conditions of .competition':between the 
imported products and-the conditions of competition; - 
between the imported products and the like domestic 
'product.'))ii ?! lovjr.'i Tviiio iiiO .iitiogniir:>
,2-u'n'j iv.hatc! hhov/ odi ovock ytw ?.i ibiiiv/ •ii;:qij..-'io r.yj'.vj 

15.4 The examination of the impact of the subsidized j ‘j ; i) 
imports on the domestic industry shall include an 

devaluation of all relevant economic factors and indices 
having a bearing on the state of the industry, including i 1 i i / 
actual and potential decline in output, sales, market 

!-share,'profits; productivity,Yetittn dii investments;ior 
11 utilization of capacity; factors affecting domestic prices;b;; 

actual and potential negative? effects unleash ;flow,by:':; 
inventories, employment, wages, growth, ability to raise 

( capital or investments and;!in the case of agriculture," 
.'whether ither'e t has i been van '■ increased- burdefl onrmi/ii 
government support programmes. This list is not -; ' ? 
exhaustive, nor can one or several of these factors 

to inecessarily give decisivet^idance.'? .alhn:-! lolimyH 
anKioiiiilaylyrll o) qu zi li Lnii aioii v/d i:afiiitf;-tolziii.rnc I .y;j«obi /o 

. y y ny b il 5.5: Jt must be demonstrated that the subsidizedob 'i o 
imports are, through the effects of subsidies, causing 

ti'jfiihjuryi'Withih theimeaning oflthis:Agreementirb'Th^ 
demonstration (of id ; causal ^relationship i between ' the! 
subsidized imports and the injury to the domestic 

to n industry ;shall ibe)basedbon:ani examination <df'all 
relevant evidence before the authorities.'Thehiithorities! 
shall also examine any known factors other than the 

0 ri I subsidized imports Which at the saiihe time are ihjuriiig the1 
domestic industry, and'thebihjuries causedi'by'thesei' 
other factors must not be attributed to the subsidized 
imports. Factors which may be relevant in this respect 
include, inter alia, the volumes and prices of non- 

'oisubsidizedimpbrtsoftheprciduct in question tontractiori1 
in demand or changes in the pattems of consumption,1' 
trade restrictive practices of and competition between 

y:ii ithe.'fordgn and dOihestic'producers'idevelbprheiits in • 
bit; technology and the bxpoitperformance and productivity' 

ofthe domestic industry, xxx '/ti: ,rj-

.] * I 
!0

WO'J

C'j‘:rn

toilThere are other prbvisioh’siHerei-Mr;'President; but I think, 
by and large, I have indicated more or less. i0i rtBfriyiiiwij
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Senator Guingona. I would like to thank the distinguished 
gentleman for that.

So under that definition, we cannot invoke countervailing 
duty for sugar, for example, because this does not fall under those?

Senator Enrile. Itwill, Mr. President. We can.

Senator Guingona. But our cost of production is very high.

Senator Enrile. That is a matter of evidence, Mr. President. 
Cost of production alone is not the only criterion.

Senator Guingona. Our other factor is the cost of the 
prices of sugar which is way above the world market prices, as I 
understand it.

If there are imports of sugar, can we avail of this counter­
vailing duty?

Senator Enrile. Yes, Mr. President, why not? Ifthesubsidy 
of those imported sugar would amount to more than what is 
needed to protect the local industries, why not?

Senator Guingona. Yes, but can they not say where is the 
injury? The injury is because of the inefficient production of 
sugar.

Senator Enrile. Mr. President, that will be a matter of 
evidence. I am just crafting a law here and it is up to the technicians 
of government to make a finding based on empirical evidence.

Senator Guingona. Are we going by the distinguished 
gentleman’s definition or by the material injury?

Senator Enrile. It is not my definition. It is the definition of 
the agreement, Mr. President.

Senator Guingona. Definition of the agreement. But the 
complainant must show material injury?

Senator Enrile. That is correct.

Senator Guingona. Considering the realities, can we show 
material injury as far as sugar is concerned?

Senator Enrile. If the complainant has a good lawyer like 
the Minority Leader, why not, Mr. President? If he has a stupid 
lawyer, maybe not.

Senator Guingona. I would like to thank the distinguished 
gentleman for that.

Would that be true also in the case of meat?

Senator Enrile. Yes, Mr. President. It is true for all products.

Senator Guingona. Yes, but our cattle industry has not been 
developed. For several reasons, the cattle industry is way 
below and it is very much cheaper to import even without subsidies 
from other nations.

Senator Enrile. If the distinguished gentleman was present 
in the hearings on this, I do not think he would be that courageous 
to make a certitude.

Senator Guingona. I am sorry, I was not present during the 
hearings. May we be enlightened on this.

Senator Enrile. According to them, they could produce beef 
locally at a cheap price, and so are hogs and chicken.

Senator Guingona. I am glad to hear that, I hope we can. 
We do not need to import carabeef.

SenatorEnrile. Mr. President, carabeefis not subsidized. It 
is a question of price. It is a cheap meat. It is imported because 
it is cheap as a raw material for making hotdogs. But if the 
cheapness is because of subsidy, then the countervailing duty 
will become a material weapon.

Senator Guingona. If the end product which is imported 
comes from, let us say, three, four or five nations, where will the 
complaint be lodged, against whom?

Senator Enrile. And they are subsidized, Mr. President?

Senator Guingona. Yes, Mr. President.

Senator Enrile. It will be lodged with our government, with 
the secretary concerned, either the secretary of Agriculture or 
secretary of Trade and Industry, and the investigation will be 
conducted by the Tariff Commission.

If the Tariff Commission will make a determination whether 
the cumulative imports from all of these countries would be more 
than de minimis in which case, if that is transcended, then the 
case is proper to be heard. It is up to the hearing authorities to 
determine the amount of subsidy and that will be the measure of 
the countervailing duty that will be imposed.

Senator Guingona. I thank the gentleman for that.

Before we leave sugar, I understand that the Sugar Millers 
Association wrote the distinguished gentleman a letter which 
arrived after the passage of the countervailing duty measure. Is he 
aware of that?
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Senator Enrile. No, Mr. President, I do not remember any­
more if I received that letter or not. My recollection is not that 
sharp any longer. 1

Senator Guingona. I see. At any rate, if there are several 
countries therefore, the complaint is lodged with the proper 
government official and the investigation for aprima facie case 
will then proceed against...

Senator Enrile. Yes, Mr. President, there will be notice to 
those countries and there will be notice to all importers and all 
interested parties.

Senator Guingona. The complaint will be made on behalf of 
the industry or the agricultural producers.

Senator Enrile. It may be done, Mr. President, motuproprio 
by the secretary concerned if they have enough evidence or it may 
be done by a single enterprise, but there are requirements or it may 
be done for and in behalf of an industry in which case, it has a 
volume requirement.

Senator Guingona. Supposing that the investigator would 
require investigation in the premises of the country of origin. 
Could he conduct investigation in the country of origin?

Senator Enrile. Yes, Mr. President, under the treaty that is 
provided.

Senator Guingona. Supposing the producers or 
manufacturers of the product or parts of the product components 
refuse to give pertinent information—the theory that it would 
reveal trade secrets—we cannot compel them to produce these 
documents.

Senator Enrile. That is correct, Mr. President, we could not 
compel them; but we have provided in the proposed measure that 
in that event, refusal to provide the necessary information would 
result in our local authorities availing of any possible documents 
that they could lay their hands on to establish the subsidy, in 
which case then these documents could not be contested.

Senator Guingona. But they refuse to submit these 
documents, Mr. President.

Senator Enrile. There is a provision in the measure that we 
have proposed that failure to provide the documents would result 
in the use of such documents that may be available to the 
authorities doing the investigation.

Senator Guingona. The investigators demand the docu­
ments but they are refused on grounds that they would reveal 
trade secrets.

Senator Enrile. Even then, Mr. President, whatever their 
reason. If they refuse, the provision that we placed here will apply.

SUSPENSION OF SESSION

May I ask for a one-minute suspension of the session, 
Mr. President.

The Presiding Officer [Sen. Magsaysay]. The session is 
suspended for one minute, if there is no objection. [There was 
none.]

It was 5:27p.m.

RESUMPTION OF SESSION

At 5:29p.m., the session was resumed.

The Presiding Officer [Sen. Magsaysay]. The session is 
resumed.

Senator Enrile is recognized.

Senator Enrile. Mr. President, we provided on page 9, 
beginning from line 11 alltheway toline 16,aprovisionwhichsays:

In cases in which any interested party refuses access to, or 
otherwise does not provide, necessary information within a 
reasonable period of time or significantly impedes the investi­
gation, preliminary and final determinations, affirmative or 
negative, may be made on the basis of the facts available.

Senator Guingona. Veiy good. I thank the gentleman for 
that, Mr. President.

But if the documents would prove the material damage, is 
there a process under the bill to avail of this in spite of the refusal?

SenatorEnrile. Theproofof material damagewillbeavailable 
to the local industries here.

Senator Guingona. Let us say that the document is material 
in proving the case and the foreign producer or importer does not 
cooperate...

Senator Enrile. Mr. President, I doubt whether there is any 
problem about this because many of these subsidies are found 
in the laws of the countries of origin. They are matters of 
statutes or government issuances.

Senator Guingona. So are we limited to issuances and 
statutes?
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Senator Pimeiitel.!I think thatls my underStaridihg of what 
the :tre%'^aysi ‘PreSideht,1 because most of-these'subsidies 
must be by law. They involve the use of public money.

'lo
Senator Guingona. The information required in the 

ifiVestigatibh would bfe more Of 16SS lihiited tO the laws, Stafutes...
.liivhiHO'iM . n

Senator Enrile. As far as subsidy is concerned, this is amatter 
of laW under the system of the country ofdngin,uhless'of course, 
we are doling With a Very centralized secretive govenimehty which 
I doubt. But in the ordinary run of things, these are provided in 
government issuances.

A\ A A. .1 '.'Avif \\
The volume of exported product, we get this from our own 

records. The identic of iihpOllefsTthc idehtityof exporters, we get 
these from our import bills, bills of lading.

vm/yriZ'.i'S'i iK

Senator Guingona. What is the amount of injury, Mr. 
President, that wOuld'ehtitle one" to countervailing!duty' tinder 
this bill?

Senator Enrile. I guess,' Mfi!Pfesident,'that HaS - to be 
addressed to the investigators—the quantum of injury to a given 
indUstry,!hOw much profit has been lost; hbw hiUch sales has been 
lost; hbwmuchproduCtiofi has been lost] how much unemployment 
has been caused, how much revenues has been eaten up, how 
itiuch of the market Toflike pfodUctS'produced domestically 
haslbeeh eroded;'ahd so forth and so On.!oWe canhot 'put'a 
quantification of these!thingS in the'law.!i! ! ■'' 1 ; rdcisr;. ,

'.'-/i'cinirru: .i'roi.'CRinnoJ'-b iitfri) bns v’i/.riirriilo'irj
Now; the amount Of subsidy is easy to determine becaUse it 

is a matter of law.
Ai'i". fM'fn'j!!;;?:; ;!ns'h i .boo*!, vtjV .Kno^jniii’O nuefi-j?.

Senator Guingona. But if it were, for examplej a private 
research institute that gives them technological help and these 
technological help : ah'd research'contributions■ are1 cbrisidered 
confidential,* that is! the1 thing that'■'thiS Tepresentatiori would 
like to...
oi'Jduwutdiiiv*looiqof!f .oii'suT•5iUSiUTJ.

Senator Enrile. Maybe in those cases, there is some degree 
of difficulty in getting the information. I guess the people who are 
affected will probably have their bwniagents;6f investigators

tSeriatorEnrile.'Maybe actual injury;Mr.President; iThe fact 
of retarding the growth of establishment of any industry must be 
objective fact. As the treaty says, the evidence must be based on 
objective evidence.

0';;; yiarflfi .oisi '{fin JA .i-'J-: 1 .mioyniul)
i ' iVSenator :Guingbna.:^!Let !US'assume that toere is a local 
production of a component for the exportation of computers] And 
there are only three or four companies that do this. in competition 
with the firms in the Silicon Valley. Because of the high-tech 
assistance of theXJhited States—hOt to speak of the high standards 
that they pay; theifen^irieefs, et ce'tCra-^the local mahufacturers 
of the components find it very difficult even if the local materials; 
the silica, are here, even if they know how to do it but they are 
iiavmg a hafd fime/tiieyfeertHaf there is not only an irijiiry blit also 
a causal relation of the injury lb the benefit of the product;"

"v'<^l^y'questiptf'!^'fyDb’ diey hbve to prove'the'eniife gamut of 
subsidies arid the actual and potential damagbbf injury to their 
Ibcal'itidustiy?’’""^''’1
i; ii yyyyi ibuit,' fii rji bfu; 'lo) -^iioh

Senator Enrile. Mr. President, this law contemplates the 
exportation to ns of subsidized products. But that alone is not 
enough to trigger the ’applicatibii' of this f laiw;1 There 'must be a 
second stage tb; be established—establish the subsidy;'establish 
an injury' to the local mdustiy 'because of the' expbftatioii of 
these subsidized products, and we must establish the causal 
cbhnectibn between tha!t'subsidy and the iiijufy; ' Without this, 
the law will n'bt apply. * "' ’7'''r;

' Senatbr Guingona; May I know ihemeMingbf “domestic
industry” under this proposed iheasure, Mr. Pfesiderit? ii; '
bi{u;.v ii isjii 'jiir - noi.'i irnbini taa.'iirrwi s-'i:; c; v-.-ii!;'.

; Senator Enrile.i Mr. President,' domestic industry is the 
industry established in the Philippines producing like product. 
For instance, beer. We have Asia Brewery and San Miguel. If 
we ‘ talk of gin1,' we have Ld Tbhdetia; Taiiduay arid Wstileria 
Limtuaco,thepfbdiicefofAfidyPlayefahdsbforthandsoon. If 
we talk' of com,1 thefi1 we have the com' producefsT^that is the 
industry;' If we talk’ of potato; we have the pbtetb ^bwersl If We 
talk of brribn; we have the bhiori growerOf we talk of tdlorigl we 
have tlieid/bwg':^bwers'.‘j0'J ‘•hv^ntuvob ve-Mi nem -j-.s/e r.-xv---

this ’juncture} the'Presiding 'Officer',1 Sed”Ramon B. 
Magsaysay Jr., relinquished the Chdir’to Sen: ’Aqdtlih'pQi 
PimentelJr.
ov.' ar;j r;i nufxivcnq i: ri vivii i .'jimtii •loiuiioel
'11 'Senator Guiiigbha; if the end prodiict is cbmputerVahd tire
components are irnported from several nations.;. " " '

.iitJiJiiv-'tas/rii uiit intiob c-jiinedm;.
Senator Enrile. If these are subsidized, Mr. President.

-uaoU yy: ifur.nivh. ri.'oie.'.jiJKyvai ffi'l
3 'Senator Guingona; !'Yes, isorhe bf'the'components are 

subsidized. .ck/yj^c ;

present that to the government. The government can then ask for 
the production of the official records. If they do not agree, they 
do not submit; then whatever is the firidihg of the researchers of 
the' local indiistrt es will. be a -inaterial evidence based on the 
provision that L have just cited,'a prbvisiori1 inserted in :this 
proposed measure. y-vyu,jnv.nimvog 'io

:?fn: Seniator Guingona j The injury is riot limited to actual but to
potential threats also. Vuviuiu-'
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/ i q rrSenator‘'En rile;n! >Thfen ^those' who i are -producing! like 
products, Mr. Presideht,'component products; may-invoke the 
countervailing duty if they can show that there is subsidy and 
that these are materially injured.q .•/c2Vk>-5c1^ Tibnna?

SenatprrGuingona..,But,the componentSjare made.by the 
developed nation where...

f'"J SenatdrEnrile.!it'doesnotmatter,fr^inPfesrident,iwheiherit 
is'develbped or underdeveloped ^riAtiob','’as lldngv'asrthey1bear 
subsidies. In the case ofunderdeveloped nations, there are certain 
provisions of the GATT.
); no b'jbl.’C-'julr.'/ o;iJ Jnn'i bsnoimsfn 1 itniril I

! 1 HSenator Guingona.' 'That is tvhat we Were asking baj'lier, Mr; 
President'.-! am worried abbtit the disparity and the disadvantaged 
position we are in for our products, especially for'those who are 
attempting to build local components for exports. These 
components are subsidized abroad by the very exporters of these
finished products.1 no il jwo bnil oi gnr<’ii vino iti;. I .Ji.fJt 'lot 

oflv,' noiijfjs'lunnrit Icool sdJ qiorl v/on noo ow JiulJ quanbci:;-
1 o ; i Senator Enrile. Mr. President, I refer,the gentleman to Article 
27jwhichstatesiijniivqnioo d oi! {i-j-lw -loiibbiq bcikiitil orit

.loiiL'Oio borit-inH -j/i) -cUoqy.o oil'// O'sori Tjnn'/i'lnricni
Members recognize that subsidies may play an

It was 5:43 p.m.

Article'VIIsays:!od.! .inqionoriidirknqorfT 
ovrt'tobohaqcidb.rjdfrraffi’ta)nao5gni(K)l'/v'.'.,)or./lrir:f;
V ibiEach of the following developing countries which 
are members dfiWTO shall be subject to,the provisions 
which are applicable j to 'jother developlng country 
members, according to paragraph 2B of Article XXVII— 
Which! have jiist f eferf ed to a while dgo::i-when GNP 
capitd!5has‘redchedi^SlidpO8 per-anriuriii f'^Bbliviaj 
Gamef6oh','G6ngb;G6te'd'Ivbire,'D6miriican Republic; 
E^t,r!Ghana',-Guatemala;1 Guyana; India; dridOriesial 
Keriya’,r'fM6rbccd, iNicafagua,^^ Nigeria;^Pakistan; 
Ph'ilipi)ines','Senegal,SriLahka,iahdZimbabwe; na!;;.'
?\ goihiKdn;; noqza thm 'to aio. Ofit nodw n'qcijinfiq 
Now, if-the/distinguished cgentlemari'Trom Mindanao is 

interested in the provision with respect to developing countries,
Ifeferhimf6'AHiclej6cVn,^<art8,JdealihgWi'thdevei6pihgoountiy

Rboojj oi iqv;/- ,
.I'onifjqtliri! 9?h ot bDlioqzs T.) ’•{d .bolioqini od bluo'//

All the rules on excepted subsidies are proyided in that
p^’biftheVeaty^. I'rie'ed' ridt'fepeat it iiefe.'>'It!cah'b'eVead by

o\ Wiiv«HVS«v.A ..W.Vmrr.'u v

'I 0; impoiTcmi ruic,iii,uic c^uiiuauv^ ucyciu^ ^ j
(ieveioping country members.,jf,, ]!,.-xj,,’’«inir:! gifi }j;fi „

. .The prohibition ofpairagraph 1-A of Article 3—prohibited 
subsidies shaii not apply to developing country me^l|erre|^r^ 
to in Annex 7... Mr. President, let me see what is Annex 7.'' ' ''

SUSPENSIM of session5-iou-.m-d.

; nofMr/Pfesident;iImove ;that.Ave suspendithelsessionJfor a 
few minutes.: cnq m aiu;q oriic?. odJ ooniqqiliii! od; v:

ThePresidingpfncer[SeaPimentel];iIsAereanyobjection? 
[Silence] There being none, the session is suspended for a 
fewminutes. . ■,L'lii r'.i praiiUV’.olfiUOO ITJ!! J ,o!nii..'i lOtf.li. jf!

Senator Guingona. I thank the gentleman for that. ,,men: too Jem ?,ij ai lor/niEsi jeiii ?! ,)rioy?ao'H .iiv; .momo'.'qvl/, .ir.ni
3ii; f lXJ'I^'evei bjping'0cduHt'i-^,!'1 therefore;1 ‘W^!fe|atc'h!; export
Cbmi)etiti\^eiress; ihust’ htivC'produced 'the equivalent of $ i ,000
perahhum::;Isthat!tliC.!;i'?"0iIilDcri!n,;!!;U':0',!“!i'j;lw
iliv,’ v/ofi --rjJijqrno'/f'; l(no!3urtm»;.9iq.'’ficxsnc>t—•■fn/rioqmo'iw;'
1 :j:i ij'Senatdr Eiirile;5 'When'thSy reach' W^e'rb'apita'ihcome of 
$ 1,000}hir." Presideritlthcy come tinder the category of deveiopihg 
countries, as compared to least developed countries. ,,
Ci [ O \i\Vj I'j-l i(> f|l; Ol.'i.ii': ■.■'A IV; ij'] 1 i I1..*/

J J ! isehatdr Guingona'. My ohly problem is the fact that, as it is
■fi'niiioyiiiiififn lirjo;'luo viei.w aiiinni.-ioq vii; ; .hv<ii,iycwnow,

,?.!;iof!(/firTi'J'j !/.i:.iiioi(| iU.--

.r.niJ-j'jio'i;!

msl3Ktiv/Ji.U .I-’.RESUMPTIONOF-SESSIONji;)-totfinoa
busi/i.'iil s.'ii jDi.ibi.' :’' b'-'j 'J'iJ ,3’jijboK! ib)’:'. -I: ii,ri! ai yniy/-:

A j-joboi-;
.iii'ji'i!'fiiiio;; Ic'jij! flji‘,7 oioqino'.i a.iii'jnoq.'iit’'.

The Presiding Officer [Sen. Pimentel]. The session is
.'il/i .iny'o’oiq orlj log loiinsj 1 .olimll •loliintiii

Senator Enrile. Mr. President, just to answer the distin­
guished gentleman from Mindanao.
lotiL'cnq Isoo! •jih'lo iauitiri of IT .;o>!i,":r.: j, o'/nri ov/ ,!jica I aA
II L riAs ilrsaid therecare! provisions sapplicable<to fdeveloping 
countries.'! have now located Annex/?,' 'and theiPhilippines is 

.included in this category. .aoiiinqfiioo Icoo!

Senator EnrUe. May I read this prpyision, Mr. President, so 
that we Will have'a point of referehcer' V'.' _, ;

ArticleXXVIl7SpecialpdpifrerentidTreatmentof 
DevelopingGouhhryhieinbers;'1 'h'

27.1!' Members recognized that suhsidies hiay 
, n .play, an important role hi leponomic, development 

J,-(:,It,,prog|^sofdeivelopingcountrymemhers.i ^,;; ; ;.

*/J .>127J2, ^^^l^'itionpfplEut^^^li.l ,,,
shall riot'apply to deveibpihg country membere 
referred to in Aimex 7, Pfiilippines included; <, ■,:

V ; il'.b.- Other developing country members, for a 
period of eight years from the date of entry into force 

Slit or.'.'! ofthe WTO A^eement, subjectto compliance with
mioiq J'theprovisions in Par/4r or'! A .;;i rnoioov;
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27.3. The prohibition of par. l.b of Art. Ill shall not 
apply to developing country members for a period of five 
years and shall not apply to least developed country 
members foraperiod of eight years from the date of entry 
into force of the WTO Agreement.

27.4. Anydevelopingcoimtrymemberreferredtoin 
par. 2.b shall phase out its export subsidies within the 
eight-year period, preferably in a progressive manner. 
However, a developing country member shall not increase 
the level of its export subsidies and shall eliminate them 
within a period shorter than that'provided for in this 
paragraph when the use of such export subsidies is 
inconsistent with its development needs, x x x

Mr. President, this has nothing to do with the countervailing 
duty, except to the extent that these goods subsidized by other 
countries would be imported by or exported to the Philippines.

At this juncture, the Presiding Officer, Sen. Aquilino Q. 
Pimentel Jr., relinquished the Chair to the Senate President.

Senator Guingona. I thank the distinguished senator for 
that. My problem, Mr. President, is that reality tells us that our main 
exports, like computers, are manufactured orpackaged here in the 
Philippines, but the components come from developed countries, 
as well. And when a local manufacturer tries to replace or provide 
the component—for example, a reflector of a computer—how will 
the countervailing duty be imposed when the end product 
exporter state is itself subsidizing the local components?

The computer is made up of several components and in 
Silicon Valley, it is a reality that the local components are, in effect, 
subsidized. There are potentials where our local manufacturers 
can produce the local components.

Senator Enrile. Are we importing computer parts from 
Silicon Valley, Mr. President?

Senator Guingona. Yes, Mr. President.

Senator Enrile. Like what, Mr. President?

Senator Guingona. Reflectors—differentparts. Asamatter 
of fact, the distinguished sponsor and chairman of the Committee 
on Trade, I think, admitted that about 80% to 90% of our export 
of US$5 billion of this particular product was imported.

Senator Enrile. Who said that?

Senator Guingona. I think it was Senator Magsaysay.

Senator Enrile. Well, I cannot really visualize where the 
problem is. Is the gentleman saying that we should not protect

the local manufacturers of parts of exported products simply 
because the end product will be exported?

Senator Magsaysay. Mr. President.

The President. Senator Magsaysay is recognized.

Senator Magsaysay. With the permission of the two 
gentlemen. May I clarify the statement made by the Minority 
Leader.

I think I mentioned that the local value-added on a 
representative finished computer going overseas for export is 
roughly about25%upto30%andnot 10%. This is a value-added 
business!

Senator Guingona. Yes. I would like to thank the gentleman 
for that. I am only trying to find out from the distinguished 
sponsor that we can now help the local manufacturer who seeks 
to produce the local contents—75% to 80% of whatever parts of 
the finished product—when he is competing with the very 
manufacturer here who exports the finished product.

Senator Enrile. Will the gentleman give me an example of 
what is in his mind about this?

Does the gentleman mean that “A” company is producing 
parts locally?

Senator Guingona. Yes, Mr. President.

Senator Enrile. Then “B” company in Silicon Valley exports 
to the Philippines the same parts at subsidized product?

SenatorGuingona. Yes, Mr. President.

Senator Enrile. Then this countervailing measure is the 
protection.

SenatorGuingona. Yes,thatwouldbelogical. Butwhatlam 
saying is that the end product, the exported product, the finished 
product is exported domestically by a foreign firm whose 
components compete with the local component.

Senator Enrile. I cannot get the problem, Mr. President. I 
must be dense.

As I said, we have a market. The market of the local product 
is “C” company; “C” is equally the market of “B” company and it 1 
is also the market of “A” company. “C” and “A” are both 
local companies.
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Senator Guingona. No. “C” is aforeign company supplying 
to “A”. Let us vary the nomenclature.

Senator Enrile. Who is producing the finished product, 
Mr. President? Is it “C” company?

Senator Guingona. If the gentleman says it is “C”, all right. 
Let us say, “C” is exporting the finished product.

Senator Enrile. Let us say, “C” produces Compaq com­
puters in the Philippines.

Senator Guingona. Yes, Mr. President.

Senator Enrile. Then “A” company is producing a certain 
component of the Compaq computer. And “B” company is also 
producing the same component and exporting it to the 
Philippines to be used as a component of Compaq computer. But 
the “B” product is subsidized. Then, the answer to that 
situation is this measure.

Senator Guingona. Yes, in theory, it is.

Senator EnrUe. Notin theory. In actuality, Mr. President. If 
there is a good lawyer who can establish the subsidy and the 
injiuy, ergo, countervailingduty;ergo,protectionfor“A” company.

Senator Guingona. The same government that subsidizes 
the local component abroad...

Senator Enrile. Which local component, Mr. President?

Senator Guingona. The local component to the Compaq.

Senator Enrile. No. The imported component.

Senator Guingona. Yes, the imported component is the one 
that subsidizes and which, in turn receives the domestic exports 
from our end to the foreign coimtry.

Senator Enrile. Then what is the question, Mr. President?

Senator Guingona. The question is, under those conditions, 
how will our officials under this bill investigate when the 
foreign firm is the one which provides for the finished pfoduct? 
Is there no...

Senator EnrUe. But the foreign firm is doing business in the 
Philippines. It becomes a resident foreign corporation, Mr. 
President. Therefore,itexportsthefinishedproduct—the Compaq 
computer in our example. That is already a nonissue as far as I am 
concerned because the issue is between “A” company and “B” 
company which is exporting to the Philippines a subsidized 
product in competition and to the material injury of “A” company.

So the one that we will use to safeguard the interest of “A” 
is countervailing duty.

Senator Guingona. That is correct. But assuming that 
there is a subsidiary of “A” company, which is “D” company, that 
would do the same manufacture of the local component here in 
competition with “B” Company.

Senator EnrUe. With “B” Company?

Senator Guingona. The local company.

Senator Enrile. “A” is the local company.

Senator Guingona. The one that produces the end product 
is “A” company.

Senator Enrile. No, Mr. President. The end product is 
produced by “C” company—Compaq computers.

Senator Guingona. “C” has a subsidiary that competes 
with “A”.

Senator EnrUe. But no subsidy, okay long. “C”s subsidiary 
may probablyjoin “A” in raising the issue of countervailing duty.

Senator Guingona. Against who?

Senator Enrile. Against “B” company.

Senator Guingona. Considering that they have the advantage 
economically and the technological advancement, what chance 
does “B” have?

Senator EnrUe. If it has no chance, better for us.

Senator Guingona. What I mean is the local...

Senator Enrile. I thinkthe example...

SenatorGuingona. “C’companyistheCompaqproducerof 
the finished product.

Senator Enrile. That is right, Mr. President.

Senator Guingona. “B” is the one trying to have the local 
component manufactured here.

Senator EnrUe. The distinguished gentleman is varying the 
situation. Does the distinguished gentleman want to tell me that 
“B” now wants to establish a local subsidiary to produce the 
component in the Philippines in competition with the product of 
“A”. Is that it?
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It says in Article XV.5 in the middle of the paragraph:

The Authority shall also examine unknown 
factors other than the subsidized imports which at the 
same time are injuring the domestic industries and the 
injuries caused by these other factors must not be 
attributed to the subsidized imports.

Senator Enrile. That is correct, Mr. President.

Senator Guingona. So what I am saying is that in the decision 
to impose countervailing duties, we must seek ways and means to 
defend the local industries ratherthanallow the domestic industry, 
which is really foreign, to bring in the components and not allow 
the linkages of local component manufacturers here in the 
industries.

Senator Enrile. I cannot fathom, Mr. President.

Senator Guingona. The distinguished gentleman says it is 
alien. It is no longer relevant to the countervailing duty to look 
into these other factors.

What I am saying is that in the investigation of whether to 
impose countervailing duties or not, other factors must come in.

Senator Enrile. I venture the opinion that maybe if apart 
from being subsidized, the product of “B” is exported to the 
Philippines for less than what it sells in the market of the United 
States or California, then it can apply both dumping and 
countervailing duties.

Senator Guingona. I am glad to hear that, Mr. President. But 
everything must be taken into account.

Senator Enrile. I think the gentleman is implying a transfer 
price system. I am already saying that if that happens, in which 
case the price is not fair, then we can apply the Anti-Dumping Law 
as well.

Senator Guingona. Yes, I am glad to hear that, Mr. President, 
because if we limit it to the fact that one must prove the subsidy, 
the interest, and the causal relationship alone, we may be putting 
our own local Filipino manufacturers at a disadvantage.

Anyway, that is all that I have to ask of the distinguished 
sponsor. I would like to thank him, Mr. President.

Senator Enrile. I thank the gentleman very much, Mr. 
President, for his incisive questioning.

The President. The Chair thanks the Minority Leader and 
SenatorEnrile.

The Majority Leader is recognized.

SUSPENSION OF CONSIDERATION OF S. NO. 1330

Senator Drilon. Mr. President, there are two of our colleagues 
who have reserved the right to raise questions to the sponsor 
for some clarification. Since they are not available at this point, 
we therefore move that we suspend consideration of Senate Bill 
No. 1330underCommitteeReportNo. 11.

The President. Is there any objection? [Silence] There 
being none, the motion is approved.

THE JOURNAL

Senator Drilon. Mr. President, may I move that we consider 
for approval the Journal of Session No. 44.

I move that we dispense with the reading of the Journal of 
Session No. 44 and consider the same as approved.

The President. Is there any objection? [Silence] There 
being none, the motion is approved.

Senator Drilon. Before we adjourn, Mr. President, may I 
remind our colleagues that for the session tomorrow, December 15, 
1998, we will again consider on Second Reading underthe period 
of committee and individual amendments. Senate Bill No. 1261 
under Committee ReportNo. 9, the bill restructuring the PNP and 
empowering the local government units for the maintenance of 
peace and order.

The proposed committee amendments are distributed at the 
Session Hall. We urge our colleagues to review the same and 
prepare for their individual amendments, which, if we have time, 
we will take up tomorrow.

Likewise, we shall continue our period of interpellations on 
Senate Bill No. 1330 under Committee Report No. 11 on the 
Countervailing Duties. On line to interpellate will be Sen. Miriam 
Defensor Santiago and Sen. Ramon B. Revilla.

ADJOURNMENT OF SESSION

With that, we move to adjourn our session until December 
15,1998 at three o’clock in the afternoon.

The President. The session is adjourned until three o’clock 
tomorrow afternoon, December 15,1998, if there is no objection. 
[There was none.]

It was 6:18p.m.
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