RECORD OF THE SENATE

MONDAY, DECEMBER 14, 1998
" OPENING OF THE SESSION

At 3:41 p.m., the Senate President, Hon Marcelo B.
Fernan, called the session to order. )

The President. The 45th session of the First Regular
Session of the Eleventh Congress is hereby called to order.

Let us all stand for the prayer to- be led by Sen Vicente C
SottoI1I. :

After the prayer, the Pamantasan ng Lungsod ng
Maynila Student Chorale Society will lead us in the singing of
the national anthem and, thereafter, will render another song
entitled, “Lupang Hinirang.” '

Everybody rose for the operzing prayer.
'PRAYER

Senator Sotto.

O God of our Fathers

Acknowledging the great need we have
OfYourDivine Wisdom T

We come before You today to beg th1s grace of You
With all possible earnestness arid the greatest humlhty

Send us, O Lord, this Wisdom which sits by Your throne
To strengthen our weakness, To enlighten our mmds
To inflame our hearts, To speak and to act
To work and suffer in union with You
"To direct our footsteps and to fill our souls’
* With the virtues of Jesus Christ
* And the gifts of the Holy Spirit -
For only wisdom can bring us these gifts. ~

.- OFatherof mercy, God of all consolation,
We ask You this infinite treasure of Your Drvme Wrsdom

Hear and grant our prayers. .
Amen. . P c i

NATIONAL ANTHEM 2

+ - Everybody remamed standzng for the smémg of the
national anthem. -

SUSPEN SION OF SESSION

The President. We would lrke to greet and thank the

members of the choir of the Pamantasan ng Lungsod ng
Maynila.The session is suspended for one minute, if there is
no objection. [There was none.] :

“Ifwas 3:48p.m.

RESUMPTION OF SESSION
At 3:49 p.m., the session was resurrreri.

The Presrdent The session 1s resumed The Secretary

will please call theroll.

ROLL CALL
The Seerefar'y, reading: '
Senator Teresa Aquino-Oreta........ceueeeresens Present
Senator Robert Z. Barbers .......c..u... eeeseneee PrESENE
SenatorRodolfo G. Biazon........cccceeervercrenes Present

‘Senator Renato L. Companero Cayetano ... Present
Senator Anna Dominique M. L. Coseteng ' Present

Senator FranklinM. Drilon .......ccocveeuecrenuenee Present
Senator Juan Ponce Enrile cvvcenncinnennnes ‘Present
Senator Juan M. Flavrer Present
Senator Teofisto T. Guingona Jr. veverenetesesens Present
Senator Gregorio B. HONasan ........ceemeevesese Present
Senator Robert S, Jaworski ........ovceiieencnans **
Senator Loren B. Legarda-Leviste .......c...... Present
Senator Ramon B, Magsaysay Jr. ......ceeeeue Present
-Senator Blas F. Ople ‘ ; : *x
Senator John Henry R. OSMERA .o *
Senator SergioR. Osmefialll .........ocoreniueens Present
Senator Aquilino Q. PimentelJr. ......ccoceeuue Present
. SenatorRamonB.Revilla.............ccceuccn...... Present
. Senator Raul S. Roco A Present
Senator Miriam Defensor Santiago ............. | *
Senator Vicente C. SOtto II ......ceereuecrerenscns Present
Senator Francisco S. Tatad ........cccceeeencncenne - Phad

The President ; Present

The President. 'Withb 18 senators present, fhere isa qﬁorum.

- The Majority Leader is recognized. - -

" * Arrived after the roll call

** On official mission
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SEC. 10. Effectivity Clause. - This Act shall take
effectfifteen (15) days fromits publicationin atleasttwo
(2) newspapers of general circulation.

Approved,

SUSPENSION OF CONSIDERATION OF S. NO. 1261

Senator Drilon. May we now move that we suspend the
consideration of Senate Bill No. 1261.

The Presrdent Is there any objection? [Silence] There
being none, the motion is approved.

SUSPENSION OF SESSION

Senator Drilon. Mr. President, I move that we suspend the
session for one minute.

The President. Is there any objection? [Silence] There
being none, the session is suspended for one minute.

Itwas 4:26 p.m.

RESUMPTION OF SESSION

At 4:42 p.m., the sesswn was resumed with the Honorable

Senator Ramon B Magsaysay Jr. preszdmg

The Presiding Officer [Sen. Magsaysay] The session is
resumed.

The Majority Leader is recognized.

BILL ON SECOND READING
S.No.1330—Imposition of Countervailing Duties
(Continuation)

Senator Drilon. Mr. President, I move that we resume
consideration of Senate Bill No. 1330 as reported out under
Committee ReportNo. 11.

The Presiding Officer [Sen. Magsaysay]. Is there any
objection? [Silence] There being none, resumptlon of
consideration of Senate Bill No 1330 isnow in order.

. Senator Drilon. This is the bill providing the rules for the
imposition of countervailing duties on the importation of subsi-
dized products, commodities or articles of commerce. :

May we first ask the Chair to recognize the prmcxpal
sponsor, Senator Ennle

The Presiding Officer [Sen. Magsaysay]. Senator Enrile is
recognized.

Senator Enrile. Thank you, Mr. President.

Senator Drilon. Wearenow inthe period of interpellations.
May we ask the Chair to recognize the Minority Leader,
Senator Guingona.

The Presiding Officer [Sen. Magsaysay]. The Senate
Minority Leader, Senator Guingona, is recognized.

Senator Guingona. Thank you, Mr. President.

Will the distmguished senator from Cagayan and lawyer of
ImeldaMarcos...

Senator Enrile. Mr. President, correction. Iamnotthe lawyer
of Imelda Marcos. It is Pecabar that is the lawyer. Thereisa
distinction between the individual member of the firm and the
partnership.

Senator Guingona. May I stand corrected. Therefore, the
head of the Pecabar Law Office.

Senator Enrile. Iamon leave, Mr. President.

Senator Guingona. Istand corrected again, Mr. President.
Therefore, I would like to ask the good the gentleman whether
he is willing to answer a few questions.

Senator Enrile. Mr. President, I am about to say “no”to the
distinguished Minority Leader, but to make this session a little
livelier,Iam willing to accommodate him.

Senator Guingona. I understand that this countervailing
bill has already been proposed and almost approved in the
last session when we were not here, authored by the same
distinguished gentleman.

Senator Enrile. That was correct and that is Stlll correct,
Mr. President. :

Senator Guingona. If therefore there are any questions
that we ask that is repetitive, I ask for his indulgence for we
were not here

May I know ﬁrst of all, what is the meaning of “subsxdy”
under the proposed measure?

Senator Enrile. Mr. President, I did notinvent the definition
of “subsidy” in the proposed measure that we are discussing. It
is found, actually, in the treaty to which we adhere to, namely: the
General Agreement on Tariffand Trade (GATT) of 1994 and the
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WTO Agreement-Uruguay Round Treaty. This particular issue
of subsidy is found in the agreement on subsidies and
countervailing measures.

I would like to read the pertinent portion of the agreement
which states: Part One - General Provisions; Article I- Definition
of Subsidy, which says: - :

1.1. For the purpose of this Agreement a subsrdy shall be
deemed to exist if:

(a)(1) There is a financial contribution by a
government or any public body within the territory of a
memberreferred tointhis Agreementas government, i.e.,
where: (i) a government practice involves a direct
transfer of funds (for example, grants, loans, and equity
infusion), potential direct transfers of funds or liabilities
(e.g., loan guarantees); (ii) government revenue that is
otherwise due is forgone or not collected (e.g., fiscal
incentives, such as tax credits); (iii) a government
provides goods or services other than general
infrastructure, or purchases goods; (iv) a government
makes payment to a funding mechanism, or in trust or
directs aprivate body to carry out one or more of the type
of functions illustrated in (i) to (iii) above which would
normally be vested in the government and the practice,
innorealsense, differs from practices normally followed

. by government; and

(a)(2) There is any form of income or price support
in the sense of Article XVIof GATT 1994; and

(b) A benefit is thereby conferred.

That is the definition of subsidy that is covered by thrs
measure, Mr, President.

- Senator Gumgona. Thank you, Mr. President.
I would like to thank the distinguished gentleman for that.

The United States government extends price support to
many of its agricultural products. Could this be considered under
that definition as a subsidy?

Senator Enrile. Yes, Mr. President. That will definitely be
covered, unless it is excepted under the agreement on agricul-
tural products. . ,

Senator Guingona. The United States governmcnt has
been giving that subsidy or extending that.subsidy to its
farmers for many years even long before GATT. Under the

GATT Agreement, can it continue to give these subsidies to

the farm products?
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Senator Enrile. It may, Mr. President, if it wants to. But
nothing will prevent us from imposing the countervailing duty
on those products, if they enter our domestic commerce, our
borders, if there is material injury to industries producing like
products in the country.

Senator Guingona. The United States and other developed
countries notonly give price supports but they also give sustained
research and technological assistance to their farmers Is this
subsidy under that definition?

Senator Enrile. Mr. President, there are types of subsidy.
Those are subsidies, but some are not actionable subsidies. What
we are discussing here are what we call “actionable subsidies.”
And again, there is a definition of actionable and nonactio- *
nable subsidies. Nonactionable subsidies would -include
assistance for research activities.

Senator Guingona. So research would not be a subsidy.

Senator Enrile. It depends upon the particular situation.
Research, assistance for research activities conducted by firms or
by higher education, orresearch establishment on acontractbasis
with firms, if the assistance covers not more than 75% of the cost
of industrial research or 50 percent of the cost of preemptive,
precompetitive development activity, and provided that such
assistance is limited exclusively to cost of personnel, cost of
instruments, cost of consultancy and equivalent services,
additional overhead cost incurred directly as a result of the
research activity, other running costs, such as materials, supplies
and the like incurred directly as a result of the research activity
and so forth and so on.

Senator Guingona. I would like to thank the gentleman
for that. .

Are we considered a developing nation under the GATT
agreement?

Senator Enrile. I donotknow whether we are considered as
adeveloping nation. I do not remember having read any portion
of this Agreement where we are categorized as such. :

. Senator Guingona. No,becauseunderthe GATT Agreement,
we have, I think, eight or ten years within whichto be competitive.
If that is so, then it is time to have a review of what products-
agricultural and industrial, or commercial—that can' have
comparative advantage, and where we can really concentrate on
to sustain our exports. I think that is a time-given so that we _
can enter the international ring with some gloves and some
measure of competitiveness; otherwise, how can our farmers
compete with the farmers of developed nations?
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So, my question is: Does the distinguished sponsor believe
that we have ten years, until the year 2005, within which to improve
our comparative advantage over certain products?

Senator Enrile. Idonotknow whetherweare includedinthat.
But the fact remains that whatever may be the additional benefit
that is given to us under the treaty, this measure will assist in
protecting our domestic industries.

Senator Guingona. That is correct. But the developed
countries have already extended subsidies to their products for
many years. How do we equalize that? AsIunderstand it, we are
given sufficient length of time.

Senator Enrile. We are not talking of foreign markets in this
measure, Mr. President. Weare talking of ourlocal market. Ithink
the thrust of the question is competition in the world market. We
are not in that arena in discussing the measure before us.

Senator Guingona. No. I thought that this was to protect
our local products that we export

Senator Enrile. No. Not our products that we export but
our local industries in our local market.

Senator Guingona. Precisely, which comprises local
products for export. B '

Senator Enrile. No, Mr. President.
Senator Guingona. May I be clarified on that.

Senator Enrile. We are imposing a tariff on all kinds of
products, be itagricultural orindustrial products, entering into our
domestic economy and being sold inside our domestic market in
competition with like products in our domestic market.

Senator Guingona. Let us take an agricultural product—
com. If corn is subsidized by the foreign government and the
foreign exporters of corn import corn into the country, can we
invoke this countervailing duty proposal of the distinguished
sponsor? '

Senator Enrile. How is that again, Mr. President? The US
subsidizes its com. Then it exports corn into the Philippines. We
can impose the countervailing duty.

Senator Guingona. That is precisely what I was asking,.
Senator Enrile. To protect our corn producers here in

competing with that imported corn in our own market inside the
country. So exportation has nothing to do with this one.

Senator Guingona. Wecertainly would liketo encouragenot
only self-sufficiency but also, if possible, to export. There is
nothing in GATT, Ipresume, that would prohibit us fromexporting.

Senator Enrile. Thatis correct, Mr. Presidént. But there is
nothing in this law that would cover a countervailing duty for
exportable products of the Philippines.

Senator Guingona. Yes, Mr. President. WhatI mean tosay
is, we are a developing country where the GATT is already
enforced. I was asking the distinguished sponsor whether we
have a term within which we can be, more or less, competitive
and prepare for the time when we have to lower our tariffs from
zero to 5%. The distinguished sponsor said that he really does
not know. If that is the case, then what does the distinguished
sponsor think we should do to protect our products, now that we
are still in this stage? To invoke the countervailing duty is
one; research, perhaps.

Senator Enrile. Anti-Dumping Law, Mr. President. Thenwe
have the next measure that we will present here—the safeguards
which will deal with situations where there is an inordinate
importation of products,” both agricultural and industrial,
which may not be covered by Anti-Dumping or countervailing
duties because these products are not subsidized, neither are
they exported at a price-Tower than the price at which they are
being sold in the home market but, nevertheless, they are injuring
our local industries because of the volume of the products being
imported by us.

Senator Guingona. The distinguished sponsor stated
earlier that there is such a thing as a prohibited subsidy.

Senator Enrile. Thatis correct, Mr. President.

Senator Gumgona Whatsubsidiesare we prohibited to give
to our farmers and to our businessmen?

Senator Enrile. IfImayread:
Exceptasprovided inthe agreementon Agriculture,
the following subsidies within the meaning of Article I
shall be prohibited:
- A. Subsidies contingent in law and in fact Whether
solely or as one of several other conditions upon export

performance, including those illustrated in Annex 1.

Let me find Annex 1, Mr. President, and I will read into the
Record some of these: For instance:

Annex 1. Nlustrative List of Export Subsidies.
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< 1:utilization of capacity; factorsaffecting domestic prices;:: i:.
actual and ‘potential negative effects .on:cash;flow, s
inventories, employment, wages, growth, ability toraise

u1i: «capital or:investments-and;!in the case’of agriculture;

1o rwhetherithereihas: béeizan tincreased -burden on'tiiii
government support programmes. This list is notsuix
exhaustive, nor can one or several of these factors

1o inecessarily give detisive'guidance.. ofind 1otans?

sastotuslost st ot qu ziti b vingd wol w paifico enpme | bugobive

49119bi15.5:.It must be'demonstratéd that the subsidized . 1o
imports are, through the effects of subsidies, causing
bodinjuryiwithin the:meaning of’this::Agreemént> ! The!

demonstration (of :4causal <relationship i between:the! oo
subsidized imports and the injury to the domestic

‘to nindustry :shall ibe>basedon': an examination: ©f rall-
relevant evidence before the authorities. The/authorities © “i':
shall also examine any known factors other than the

5i0) subsidized imports Which atth€ same time areinjuririg the
domestic industry, and ithe!injuries causéd::by:these vy
other factors must not be attributed to the subsidized
imports. Factors which may be relevant:in'this respect:
include, inter alia, the volumes and prices of non-

i$ubsidized importsof the product in question; contraction’
in demand or changes in the patterns'of consumption,'=i:
trade restrictive practices of and competition between

«iithe:foreign-and°démestic'producers, !deVelopme'n'ts“m

bistechnology and the export pérformance and productivity © vits
of the domestic industry. xxx s otysn vl

bvriThere aré other provisions'here;Mr: President, but I think,
by and large, I have indicated more or less. .f.rlt 10t s

TR PRI
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Senator Guingona. I would like to thank the distinguished
gentleman for that.

So under that definition, we cannot invoke countervailing
duty forsugar, forexample, because this does not fall under those?

Senator Enrile. It will, Mr. President. Wecan.
Senator Guingona. But our cost of production is very high.

Senator Enrile. Thatis amatter of evidence, Mr. President.
Cost of production alone is not the only criterion.

Senator Guingona. Our other factor is the cost of the
prices of sugar which is way above the world market prices, as I
understand it.

If there are imports of sugar, can we avail of this counter-
vailing duty?

Senator Enrile. Yes, Mr. President, why not? Ifthe subsidy
of those imported sugar would amount to more than what is
needed to protect the local industries, why not?

Senator Guingona. Yes, but can they not say where is the
injury? The injury is because of the inefficient productlon of
sugar.

Senator Enrile. Mr. President, that will be a matter, of
evidence. lamjustcraftingalawhereanditisuptothetechnicians
of government to make a finding based on empirical evidence.

Senator Guingoha. Are we going by the distinguished
gentleman’s definition or by the material injury?

Senator Enrile, Itis not my definition. Itis the deﬁnmon of
the agreement, Mr, President. ‘

Senator Guingona. Definition of the agreement. But the
complainant must show material injury?

Senator Enrile. That is correct.

Senator Guingona. Considering the realities, can we show
material injury as far as sugar is concerned?

Senator Enrile. Ifthe comptainant has a good lawyer like
the Minority Leader, why not, Mr, President? Ifhe has a stupid
lawyer, maybe not

Senator Guingona. I would like to thank the distinguished
gentleman for that. .
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Would that be true also in the case of meat?
Senator Enrile. Yes,Mr. President. Itis true for all products.

Senator Guingona. Yes, butour cattle industry hasnotbeen
developed. For several reasons, the cattle industry is way
below and itis very much cheaperto import even without subsidies
from other nations.

Senator Enrile. Ifthe distinguished gentleman was present
in the hearings on this, I do not think he would be that courageous
to make a certitude.

Senator Guingona. I am sorry, I was not present during the
hearings. May we be enlightened on this.

Senator Enrile. According to them, they could produce beef
locally at a cheap price, and so are hogs and chicken.

Senator Gumgona I am glad to hear that, I hope we can.
We do not need to import carabeef. :

Senator Enrile. Mr. President, carabeefis notsubsidized. It
is a question of price. Itis a cheap meat. Itis imported because
it is cheap as a raw material for making hotdogs.  But if the
cheapness is because of subsidy, then the countervailing duty
willbecome amaterial weapon.

Senator Guingona. If the end product which is imported
comes from, let us say, three, four or five nations, where will the
complaint be lodged, against whom?

Senator Enrile. And they are subsidized, Mr. President?
Senator Guingona. Yes,Mr. President.

Senator Enrile. It will be lodged with our government, with
the secretary concerned, either the secretary of Agriculture or
secretary of Trade and Industry, and the investigation will be
conducted by the Tariff Commission.

Ifthe Tariff Commission will make a determination whether
the cumulative imports from all of these countries would be more
than de minimis in which case, if that is transcended, then the
case is proper to be heard. It is up to the hearing authorities to
determine the amount of subsidy and that will be the measure of
the countervailing duty that will be imposed.

Senator Guingona. Ithank the gentleman for that.

Before we leave sugar, I understand that the Sugar Millers
Association wrote the distinguished gentleman a letter which
arrived after the passage of the countervailing duty measure. Ishe
aware of that?
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Senator Enrile. No, Mr. President, I do not remember any-
more if I received that letter or not. My recollection is not that
sharp any longer. ‘

Senator Guingona. Isee. At any rate, if there are several
countries therefore, the complaint is lodged with the proper
government official and the investigation for a prima facie case
will then proceed against...

Senator Enrile. Yes, Mr. President, there will be notice to
those countries and there will be notice to all importers and all
interested parties.

Senator Guingona. Thecomplaint willbemade onbehalfof
the industry or the agricultural producers.

Senator Enrile. Itmaybedone, Mr. President, motuproprio
by the secretary concerned ifthey have enough evidence or it may
bedone by asingle enterprise, butthere are requirements oritmay
be done for and in behalf of an industry in which case, it has a
volumerequirement.

Senator Guingona. Supposing that the investigator would
require investigation in the premlses of the country of origin.
Could he conduct investigation in the country of origin?

Senator Enrile. Yes, Mr. President, under the treaty that is
provided.

~ Senator Guingona. Supposing the producers or

manufacturers of the product or parts of the product components
refuse to give pertinent information—the theory that it would
reveal trade secrets—we cannot compel them to produce these
documents.

Senator Enrile. That is correct, Mr. President, we could not
compel them; but we have provided in the proposed measure that
in that event, refusal to provide the necessary information would
result in our local authorities availing of any possible documents
that they could lay their hands on to establish the subsidy, in
which case then these documents could not be contested.

Senator Guingona.

; But they refuse to submit these
documents, Mr. President.

Senator Enrile. There is a provision in the measure that we
have proposed that failure to provide the documents would result
in the use of such documents that may be available to the
authorities doing the investigation.

Senator Guingona. The investigators demand the docu-
ments but they are refused on grounds that they would reveal
trade secrets.

Senator Enrile. Even then, Mr. President, whatever their
reason. Ifthey refuse, the provision that we placed here will apply.

SUSPENSION OF SESSION

_-May I ask for a one-minute suspension of the session,
Mr. President.

The Presiding Officer [Sen. Magsaysay]. The session is
suspended for one minute, if there is no objection. [There was
none.]

Itwas 5:27 p.m.
RESUMPTION OF SESSION
At 5:29 p.m., the session was resumed,

The Presiding Officer [Sen. Magsaysay].' The session is
resumed.

Senator Enrileisrecognized.

Senator Enrile. Mr. President, we provided on page 9,
beginning fromline 11 all the way toline 16,aprovision whichsays:

In cases in which any interested party refuses access to, or
otherwise does not provide, necessary information within a
reasonable period of time or significantly impedes the investi-
gation, preliminary and final determinations, affirmative or
negative, may be made on the basis of the facts available.

Senator Guingona. Very good. I thank the gentleman for
that, Mr. President.

But if the documents would prove the material damage, is
there a process under the bill to avail of this in spite of the refusal?

SenatorEnrile. Theproofof matenaldamagewxllbeavaﬂable
to the local industries here. ‘ -

Senator Guingona Let us say that the document is material
in proving the case and the foreign producer or 1mporter doesnot
cooperate...

Senator Enrile. Mr. President, I doubt whether there is any
problem about this because many of these subsidies are found
in the laws of the countries of origin. They are matters of
statutes or government issuances.

Senator Guingona. So are we limited to issuances and
statutes? :
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tivrl Senator Pimentel I think thatiis my'understanding of what
thie treaty says, Mr; Presiderit, because most of thesé'subsidies
must be by law. They involve the use of public money.
VINRZ2HZ 10 VO HYaeie
Senator Guingona. The information required in the
ifivestigatioh would bemore of 1éss limited to the laws, statutes...
Jnehiaotd 414
Senator Enrile. As faras subsidy is concerned, this isamatter
of lawunder'the system of the country of origin; unless‘of ¢durse,
wearedealing with a very centralizéd secrétive government, which
I doubt. But in the ordinary run of things, these are provided in
government issuances.
wg e ERTTANY
The volume of exported product we get this from our own
records. Theidentify 6fimpotters/théidentity'ofexporters, we get
these from our import bills, bills of lading.
Smsnrs i nelest oy
Senator Gumgona What is the amount of i mjury, Mr.
Président, ‘that woiild’entifle one’ to countetvailing duty under
this bill? rernn

RRNCAURTIATN

Senator Enrile. I guess,!Mri!Président; that:has 'to be
addressed to the investigators—the quantum of injury to a given
industry, iow mueh'profit has been Tost; how friiich saléshasbeen
10st; how miuchprodiiétion hasbéerilost; how much tinétnployment
has been caused, how much revenues has been eaten up, how
much ‘of -the’ market forlike products ‘produced domestrcally
has ‘been ‘eroded; and §b “forth ‘arid’ so’ onJ 0We ‘canniot put a
quantlﬁcatlon of these things m the' law '
T oevnpariin HRTTOLRIEN IRItE (F”

Now,the amount-of subsndy is éasy t0 détermine -because 1t
isa matter oflaw.

’ . I HE RN
HOHE fr DIL NOLOT LGOI

y Loh s ldune

./;

it winaimitong  rol

AV i T TS PPN

Senator Gumgona But if it were, for éxample; a private
research institute that gives them technological help and these
téchiiological help: and résearch! contributions are!considered
confidential, that -is' thé thing 'that" 'this‘tépresentatiori: would
liketo...

i guieehisivenn o oo dT ol wisnud
Senator Enrlle Maybe in those cases, there'is some degree
of difficulty in getting the information. I guessthe people whoare
affected will'probably’ have their owntagents or investigators
abroad to get the data'to protect themselves locally and they will
present that to the government. The government can then ask for
the production of the official records. If they do not agree, they
do not submiit; then whatever is the finding of the ‘réscarchers of
the local industries will’ be ‘a'material- ev1dence ‘based ‘on'the
provision ‘that I have just cited, ‘a: provrswn mserted in"'this
proposed measure. EUTL Ll IR 0 Bl
b Senator Guingona. The injury is not limited toactual but to
potential threats also. Venininie
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- vii:Senator Enrile;Maybe actual injury;Mr.President. The fact
of retarding the:growth ot establishment of any industry must be
objective fact. As the treaty says, the evidence must be-based on
objectlve evidence.

e win oterdl REIH
wijSenator: GumgOna 2 lLet nus*assume that'there is.a!local
production of acomponent for the exportation of computers;:And
there are only three or four companies that do this;in competition
with the firms in the Silicon Valley. Because of the high-tech
assistancé of the United States=—not to speak of the high standards
that they pay; their engineers; et cetéra-=the local mahufacturers
ofthe components find it very difficulteven if thelocal materials;
the silica, are here, even if they know how to do it but they are
havmg Ahatdtittie; they feél thatthere 1s not only an ifjiry bt also

a causal relation of the ifjury to thé benefit of the’ ‘product: ot

U enoeniuld solunay

/i

P VRS T

(S

‘My questron Do they have to prove the e' tir‘é "g’z’ifﬁut of

local mdustry? T

INEES R TER LA W Totelw i Y1

,u‘m Vo Yieds 3Ot S

Senator Enrile. Mr. President, this law cotitémplates’ the
exportatron tous of subs1dlzed products. But that alone is not
enough to’ trlgger the applrcatron of this‘law ek 'I'here must bea
second stage to'be estabhshed—estabhsh the' subsrdy; 'estabhsh
an mjury 10/ 'the local’ 1ndustry ‘beanse of ‘the exportationof
these subsrdrzed products and we. must estabhsh the causal

,,,,,,

R RIN i

the law will not apply.

‘Senator Guingona ‘May T know the“rrieanlng of “domestlc
mdustry” under thls proposed rheasure Mr. Presxdent? ‘

exyrid edi i

o fouril .
Senator Enrlle IMr, “Pre51dent domestlc mdustry is "the
1ndustry established in the Philippines producing like product.

For mstance, beer, We haye Asia Brewery and San Mlguel If
We “talkof § gm, 'Wé have La Tondeﬁa, Tanduay ‘afid Drstllena
letuaco, the'producer of Andy Player and S0 forth‘and 50’ on If
we talk 'of c "‘, ‘then” we have thc corn’ producers “that is’ the
mdustry If we  talk’ of potato, we have the potato growers. T we
talk of ¢ onion, el have the omon growers “Ifwe talk of talong, we

have the talong growe GO eliioftittunh seeil nodl 9nnn (e

reeypt

VSUUL RIS utictive Ghe Presiding Djj“ cer” Sen ‘Ranion B.
Magsaysay Jr., relinquished the Chair 't Sen. Agliling”Q:
szentel Jr.

AL Al f seiiro e ot ';ii'm] TGS

I ;l

Senator Guingona. 1t the end product is computer and the

components ‘are imported from sev ns.c
LG

a1ty un

Senator Ennle. If these are subsxdlzed Mr. Presxdent

0 by I'l...? Ay 25 "?r il it 111(1111“}1»’ el

o7 Senator Guingonal ' Yes, 'some ‘of the: components jare
subsidized.

-uh

eloiue wony
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i Senator-Enrile/ 7 Then «those (whorare iproducing:ilike
products, Mr. President,’ component«products‘ may-invoke: the
countervailing duty if they can show that there is subsidy and
that these are materially injured.] 114 ze2zsenel/s0isna?

Senator Gumgona But the components are made by the
developed nation where...

ot S”na'tor Ennle Tt does notmatter Mr Presrdent whetherlt
is'dér\’/’eloped or underdeVelop “'iatloh’ a8 g as they bear
subsidies. Inthe case ofunderdeveloped natrons there are ¢értain
provxsrons of the GATT.

none bobbs-oulsy (uol ol odi bonoiinem 1 dpidd |
i 11Senator Guingona: Thatis what we wereasking earlier, Mr:

President. ] am worried about the dispafity and thé disadvantaged

position we are in for our products, especially for those:who-aré
attempting to build local components for exports. These
components ‘are subsidized abroad by the very exporters of these
ﬁmshed products o} 3o Lnid o1y st vloo wwa bogaly 1ot

2 dssy ot wrstensac ool s glsd won asn ow tsdt oot

10 -+Senator Enrile. Mr.President, Ireferthe gentlemanto Article
27, which states: aisurics =i od uoiw -ouboig Budeidl it

HNENY

ouliong bodeialt oy avoqus oy srei usosdtunsm
Members recognize that subsidies may play an

10 5! 1mportantrole intheeconomic developmentprograms of
eveloplng countrymembers”lll' L (ln urrlf\l & l’l fll (l s

The prohrbltlon of paragraph 1 A of{{\r}‘xtc’le 3—proh1b1ted

subsrdres shall not apply to developmg country member referred
to in Annex 7... Mr. President, let me see what is Annex 7.0

SUSPENSION OF SESSIONi &3 101102

vnocMr.President}i] move -that:We‘"suspend ithelsession:for a
few minutes. o171 L IR RS

e 4 Tied€Y oo e
mihiedus o3 oot eonigalidd ol o

ThePresndmgOfﬁcer[Sen.Prmentel] Isthereany gbjection?

[Silence] There bemg none, the session 1s“suspended for-a
few minutes.

Tt et Liuehutt palinaeinyes el nf;:‘i'l'

Itwas 5:43 p.m.

nolansd
nenuoio

ol

ras indw iut) 1:RESUMPTION OF.SESSION: ;3 ) teis6is 7
Lidziaft uit tonbraig buingas wdi souborg bis oot indi et gynives

et 3747 pm.s: thesesswn was, resumed. . S0GED #E 3unbon

sty ezod ot il oisa o

The Presrdmg Officer [Sen. Pimentel].’
resumed o

RN 1Y/

(ll:)rl(ﬂl.u(’
The session is

giidonqud) log joansu 1 olizn totkne?

Senator Enrile. Mr. President, just to answér the distin-

guxshed gentleman from Mmdanao
oo dnoot sl e ool oA T odism L oesd oy bine oY

it bnAstIcsaid: therecare:provrsrons rappli¢able <to,fdevelopmg‘
countries.' T'have n6w located :AnneX /7, ‘and the Philippines is
.included in this category. #atnymos leoo!

AmcleVIIsays. od.fangte soitididoyudt LVL
syitte habiog piot medmotyingos anigolsiob ot dgan
¢1::1Each of the following de_velopmg countiies which
are miembers 6fWTO shall be subject.to the pravisions
which are applicable.to.other ‘developing -country
members, according to paragraph 2B of Article XX VII—
Which'Thave jllst referréd toa “while ago——when ‘GNP
capita'’has reachedS1; 000! per snfum:i-Boliviaj
Camerdoh; Congo Cotéd' Ivorre ‘Dominican Reputh‘
Egypt;:Ghana;! { Guateniala; *Guyana, Tndia; Tridonesia;
Kenyaf fMorocco, 'Nrcaragua ngerla’ 'Paklstan’
Phrhppmes,'Senegal SriLankajand Zimbabwe; tirliiv
i zotbizdie mogre dowz to sz ot noily x%q::n;gr.r.nq
Now, if :the- drstmguished gentleman: ‘from-Mindanao is
interested in the provision with respect to developing countnes,
Iref hlmto'A'rﬁcleXXVII part8 dealmgwrthdevelopmgcountry

sinduz ehooy st 1o 1aute ol G 1w

pomigailing ofy o3 oﬂxuu-u 10 v Bt od Bluow 2

All the rules on excepted subsidies are prov1ded in that
L LRSAPAY

art‘of the treaty ‘I'need not' r‘épeat it here:"It'can b read by
aﬂ)’b d"\\ L ainin? SR o) ani g ony Lo "»\Q"‘\ AL e

101 l"“ /' "'”l HETH iin f1ue

Senator Gumgona. Ithank the gentleman fort At

FELIR IO I léslrll/‘ Jinsrisny el nulientt 1

5% fhe o110 hertrn s £t | iy

ol THLERD plng (’cb'ﬁntry,‘ 'Hierefore, “f ”’each ‘export
e Y

competrtn}eness m1’1 thavé'p roduced the' equrvalent of $’I 000
P \GH] H HeH SN 3 IR

perann'um Isthaf .".?Ju l;r v Ao £ a0 BiA ‘

e w0l --19IIGIn0Y £ 10 1010y o a.e"mm'mr~~~~u"ur(~r[rr'o'.\,‘:;

soitbg Enator Eiirile’ ‘Wheii they reac per caplta ‘income’of
$1,000; Mt President they Some undér the category of deveioping

countrres as compared to least developed countries.

G0 fafln el “r'n«‘ [RR SR AC A LERR S35 ST b PTG

Jroidor v e

e,'

vy
s

Jan ““f. , refrl)rjrﬂ\\ - \|"r"'l ey IR
’ natorGumgona Myonlyproblemlsthefactt a as1t1s
‘lll P P S I TN PR M2 PRI lll HOSRIN I NI E BN VAN ST oAt B
atnunonmos lounl wily o ,:l- TR

{ S_enatorEnrrle. Maylread this provrsron Mr. Presrdent S0
LIRS 1 Y VAU SN T 30 B 4 S PIS TR TV
that we will iave a point of reference. L. ,’, i i

p KT

vy
vl

Article XXVII- Speclalandeﬁ'erentralTreahnentof
DeveloplngCountryMemb pg. | BeoR G e

Cirahyzoat) T4 sndusa i b alinn innn
27. 1 . Members recogmzed that subsidies may

programs of developmg country members ot

s

ZuJ/J..)') e

Loy 27 2 Theproh1bmonofparagraphl .aof Art.II |
shall not apply 1o developmg country members

!u‘,

ir

~arginuliba Other developing country members, fora
period of eight years from the date of entry into force
sti1 wre1i-of thé WTO Agreement, subject to compliance with

1 el

: the provisions irl Par. 4

47 nrmslinon o 2l
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27.3. The prohibition of par. 1.b of Art. IlI shall not
apply to developing country members for a period of five
years and shall not apply to least developed country
members foraperiod of eight years from the date of entry
into force of the WTO Agreement.

27.4. Any developing country memberreferredtoin
par. 2.b shall phase out its export subsidies within the
eight-year period, preferably in a progressive manner.
However, adeveloping country member shallnotincrease
the level of its export subsidies and shall eliminate them
within a period shorter than thatprovided for in this
paragraph when the use of such export subsidies is
inconsistent with its development needs. x x x

Mr. President, this has nothing to do with the countervailing
duty, except to the extent that these goods subsidized by other
countries would be imported by or exported to the Philippines.

At this juncture, the Presiding Officer, Sen. Aquiliho (0)
Pimentel Jr., relinquished the Chair to the Senate President.

Senator Guingona. I thank the distinguished senator for
that, My problem, Mr. President, is thatreality tellsus that ourmain
exports, like computers, are manufactured or packaged here inthe
Philippines, but the components come from developed countries,
aswell, And whenalocal manufacturer tries toreplace or provide
the component—for example, a reflector ofacomputer—how will
the countervailing duty be imposed when the end product
exporter state is itself subsidizing the local components?

The computer is made up of several components and in
Silicon Valley, itisareality thatthe local components are, in effect,
subsidized. There are potentials where our local manufacturers
can produce the local components, '

Senator Enrile. Are we importing computer parts from
Silicon Valley, Mr. President?

Senator Guingona. Yes, Mr. President.
Senator Enrile. Like what, Mr. President?

Senator Guingona. Reflectors—different parts. Asamatter
of fact, the distinguished sponsor and chairman of the Committee
on Trade, I think, admitted that about 80% to 90% of our export
of US$S5 billion of this particular product was imported.

Senator Enrile. Who said that?
Senator Guingona. I think it was Senator Magsaysay.

Senator Enrile, Well, I cannot really visualize where the

problem is. Is the gentleman saying that we should not protect

1024

the local manufacturers of parts of exported products simply
because the end product will be exported?

‘Senator Magsaysay. Mr. President.
The President. Senator Magsaysay is recognized.

Senator Magsaysay. With the permission of the two
gentlemen. May I clarify the statement made by the Minority
Leader. -

I think I mentioned that the local value-added on a
representative finished computer going overseas for export is
roughly about 25% up to 30% and not 10%. Thisisavalue-added
business.

Senator Guingona. Yes. Iwouldlike to thank the gentleman
for that. I am only trying to find out from the distinguished
sponsor that we can now help the local manufacturer who seeks
to produce the local contents—75% to 80% of whatever parts of
the finished product—when he is competing with the very
manufacturer here who exports the finished product.

Senator Enrile. Will the gentleman give me an example of
what is in his mind about this?

Does the gentleman mean that “A” company is producing
parts locally?

Senator Guingona. Yes, Mr, President,

Senator Enrile. Then “B” company in Silicon Valley exports
to the Philippines the same parts at subsidized product?

Senator Guingona. Yes, Mr. President.

Senator Enrile. Then this countervailing measure is the
protection.

_ Senator Guingona. Yes, thatwouldbelogical. ButwhatIam
saying is that the end product, the exported product, the finished
product is exported domestically by a foreign firm whose
components compete with the local component.

Senator Enrile. Icannot get the problem, Mr. President. I
must be dense.

AsIsaid, we have a market. The market of the local product
is “C” company; “C” is equally the market of “B” company and it
is also the market of “A” company. “C” and “A” are both
local companies.
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Senator Guingona. No.“C”isaforeign company supplying
to “A”, Let us vary the nomenclature. A

Senator Enrile. Who is producing the finished product,
Mr. President? Is it “C” company?

Senator Guingona. Ifthe gentlemansaysitis “«C”, all right.
Let us say, “C” is exporting the finished product.

Senator Enrile. Let us say, “C” produces Compaq com-
puters in the Philippines.

Senator Guingona. Yes, Mr. President.

Senator Enrile. Then “A” company is producing a certain
component of the Compaq computer. And “B” company is also
producing the same component and exporting it to the
Philippines to be used as a component of Compaq computer. But
the “B” product is subsidized. Then, the answer to that
situation is this measure.

Senator Guingona. Yes, intheory, itis.
Senator Enrile. Notintheory. Inactuality, Mr, President. If
there is a good lawyer who can establish the subsidy and the

injury, ergo, countervailing duty; ergo, protection for*“A” company.

Senator Guingona, The same government that subsxdlzes
the local component abroad...

Senator Enrile. Which local component, Mr. President?
Senator Guingona. The local component to the Compagq.
Senator Enrile, No. The imported component.

Senator Guingona. Yes, the imported componentis the one
that subsidizes and which, in turn receives the domestic exports
from our end to the foreign country.

Senator Enrile. Then what is the question, Mr. President?.

Senator Guingona. The questionis, under those conditions,

how will our officials under this bill investigate when the

foreign firm is the one which provides for the ﬁmshed pfoduct?
Is there no.. .

SenatorEnrile. Butthe foreign firmis doing business in the
Philippines. It becomes a resident foreign corporation, Mr.
President. Therefore, itexportsthe finished product—the Compagq
computer in ourexample. Thatis already anonissue as farasIam
concerned because the issue is between “A” company and “B”
company which is exporting to the Philippines a subsidized
product in competition and to the material injury of “A” company.

So the one that we will use to safeguard the mterest of “A”
is countervailing duty.

Senator Guingona. That is correct. But assuming that
there isasubsidiary of “A” company, which is “D” company, that

would do the same manufacture of the local componcnt here in
competition with “B” Company.

Senator Enrile. With“B” Company?
Senator Guingona. Thelocal company.
- Senator Enrile. “A” is the local company.

Senator Guingona. The one that produces the end product
is “A” company.

Senator Enrile. No, Mr. President. The end product is
produced by “C” company—Compaq computers.

Senator Guingona.

“C” has a subsidiary that competes
with “A”. ' o :

SenatorEnrile. Butno subsidy, ekay lang. “C”ssubsidiary
may probably join “A” inraising the issue of countervailing duty.
Senator Guingona., Agafnst who?
Senator Enrile. Against“B” company.

Senator Guingona. Considering thattheyhave theadvantage
economically and the technological advancement, what chance
does “B” have?

Senator Enrile. - If it has no chance, better for us.
Senator Gumgona WhatImeanis the local
Senator Enrile. Ithmk theexample...

Senator Guingona. “C”companylstheCompaqproducerof
the finished product.

Senator Enrile. That is nght Mr. President.

Senator Gumgona “B” is the one trymg to have the local
component manufactured here.

Senator Enrile. Thedistinguished gentleman is varying the
situation. Does the distinguished gentleman want to tell me that
“B” now wants to establish a local subsidiary to produce the
component in the Philippines in competmon thh the product of
“A”, Is that it? '
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It says in Article XV.5 in the middle of the paragraph:

The Authority shall also examine unknown
factors other than the subsidized imports which at the
same time are injuring the domestic industries and the
injuries caused by these other factors must not be
attributed to the subsidized imports.

Senator Enrile. Thatis correct, Mr, President.

Senator Guingona. Sowhatlamsayingisthatinthe decision
to impose countervailing duties, we must seek ways and means to
defend the localindustries rather than allow the domestic industry,
which is really foreign, to bring in the components and not allow
the linkages of local component manufacturers here in the
industries.

Senator Enrile. Icannot fathom, Mr. President.

Senator Guingona. The distinguished gentleman says it is
alien. It is no longer relevant to the countervailing duty to look
into these other factors.

What I am saying is that in the investigation of whether to
impose countervailing duties or not, other factors must come in.

Senator Enrile. 1 venture the opinion that maybe if apart
from being subsidized, the product of “B” is exported to the
Philippines for less than what it sells in the market of the United
States or California, then it can apply both dumping and
countervailing duties.

Senator Guingona, lam glad to hear that, Mr. President. But
everything must be taken into account.

Senator Enrile. Ithink the gentleman is implying a transfer
price system. Iam already saying that if that happens, in which
case the price is not fair, then we can apply the Anti-Dumping Law
aswell.

Senator Guingona. Yes,]amglad tohearthat, Mr. President,
because if we limit it to the fact that one must prove the subsidy,
the interest, and the causal relationship alone, we may be putting
our own local Filipino manufacturers at a disadvantage.

Anyway, that is all that I have to ask of the distinguished
~sponsor. I would like to thank him, Mr. President.

Senator Enrile. I thank the gentleman very much, Mr.
President, for his incisive questioning.

The President. The Chair thanks the Minority Leader and
SenatorEnrile.

The Majority Leader is recognized.
SUSPENSION OF CONSIDERATION OF S. NO. 1330

Senator Drilon. Mr. President, there are two of ourcolleagues
who have reserved the right to raise questions to the sponsor
for some clarification. Since they are not available at this point,
we therefore move that we suspend consideration of Senate Bill
No. 1330under Committee ReportNo. 11.

The President. Is there any objection? /[Silence] There
being none, the motion is approved.

THE JOURNAL

Senator Drilon. Mr. President, may Imove that we consider
for approval the Journal of Session No. 44.

I move that we dispense with the reading of the Journal of
Session No. 44 and consider the same as approved.

The President. Is there any objection? [Silence] There
being none, the motion is approved.

Senator Drilon. Before we adjourn, Mr. President, may I
remind our colleagues that for the session tomorrow, December 15,
1998, we will again consider on Second Reading under the period
of committee and individual amendments, Senate Bill No. 1261
under Committee ReportNo. 9, the bill restructuring the PNP and
empowering the local government units for the maintenance of
peace and order.

The proposed committee amendments are distributed at the
Session Hall. We urge our colleagues to review the same and
prepare for their individual amendments, which, if we have time,
we will take up tomorrow.

Likewise, we shall continue our period of interpellations on
Senate Bill No. 1330 under Committee Report No. 11 on the
Countervailing Duties. On line to interpellate will be Sen. Miriam
Defensor Santiago and Sen. Ramon B. Revilla.

ADJOURNMENT OF SESSION

With that, we move to adjourn our session until December
15, 1998 at three 0’clock in the afternoon.

The President. The session is adjourned until three o’clock
tomorrow afternoon, December 15, 1998, ifthere is no objection.

[There was none.]

Itwas 6:18 p.m.
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