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CBILL ON SECOND READING

S5 No. 19202--E-Commerce Law
(Continuation)

With the permission of the Chamber, I move tﬁat we
resume consideration of Senate Bill No. 1902. This is the

Cproposed Electronic Commerce Law.

The Fresident. Is there any objéction? [Si]an?e]'
There being none, resumption of consideration of Senate
BEill No. 1902 is now' in order. B '

Senator Drilon. We. .are still in the period of’

- amendments. For this purpose, may ‘I ask our colleagues to

refer to an amended cppy"as of March 27 of the year 2000
as the reference copy for purposes of the debate.

I ask that the Chair recognize the principal
sponsor, Sen. Ramon B. Magsaysay Jr. .

The Fresident. ‘Ben. Ramon RB. Magsaysay ~Jr. . is
recognized. -

Senator Magsaysay. Thank you, Mr. Fresident.

We are now on page'é, and the Senator from Iloilo is

continuing with her own individual amendments.

Senator Santiago. May I have the permission now of
the distinguished gentleman to continue to occupy the

- Floor so that I can finish my*intefpellation?

Benator Magsaysay. Certainly, Mr. Ptasidenﬁ.

The Fresident. = Sen. Miriam Defensor Santiago is

recognized.
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Senétor Santiago. May I also pleaSé request the
Secretariat for a copy of the bill dated March 27 since
what I am using is March 21. Thank vou.

M. Fresident, at the last relevant session, there
was a consensus in this Chamber for me to put down in
writing all, my amendments since these are “so highly

technical in nature, including an explanation that would

support the amendment, and I have complied with that
obligation. I hope our colleagues have each a copy. - The
document is entitled » Froposed Amendments to Electronic

Commaerce Act by Senator Miriam Defensor Santiago.w And

each of these proposed amendments has a heading that

indicates what is the subject matter of the amendment.
For example, 1. Application; 2. Fresumption of integrity,
et cetera.

With the distinguished gentleman’'s permission, I
would like to go sequentially thfough the proviéibns af
ouw bill vis-a-vis which I am proposing these amendments
s0 that the Secretariat can be clear about where in the
bill my amendments.... .

The Fresident.  The Chair has no copy of the

amendments. Nill' the Secretariat please furnish the
Chair with a copy? Thank you. '

o
Senator Santiago may proceed.

“Senator Santiago. . Thank you.

So 1 shali read out the sections in their sequential

order and then I shall indicate what my amendments should
be . This is simply to enter into the FRecord where and in

‘what particular line of the bill the amendment should be

inserted. I would like to begin now.

My first amendment concerns Section 8 which is

headed Legal Recognitijeon of Data Messages. - Under. this

section’, I have two amendments, one is entitled
n Applications and the other is entitled » Fresumption of

a7

Integrity.n.
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If the distinguished gentleman will consult the
documents that"I presented to the Floor, these have
already been accepted by the sponsor. I just want to
verify that this is where these should be positioned.
The amendments entitled o Applications and entitled
n Fresumption of Integrityer will fall under Section 8.

Then I will go to Section 12. Section 12 is -headed
CAUTHENTICATION OF DQT@ MNESEAGES . Under this Section 12

will fall my  proposed amendmant on the topic of

s Authentication.ns In fact, this is where we begin_this

‘afternocon. So let me pult that formally.

I would like to propose that under Section 12 headed
AUTHENTICATION 0OF DATH MESSAGES, we insert my proposed
amendment in the paper that I have circulated to our
colleagues,. entitled = Authentication.s But I will read
it for clarity. It is No. 4 in my paper that I
circulated since I numbered the topics—--1. Application;
2 Presumption”of integrity; 3. Application of the best
evidence rule; and 4. Authentication. '

SANTIAGD AMENDMENTS

1

Since we are runq_hﬂ Section 12, I am proposing to
insert this provision on Authentication:

" THE FERSON SEEKING TO INTRODUCE AN ELECTRONIC_RECDRD

IN . ANY LEGAL FROCEEDING HAS THE BURDEN OF FROVING ITS

AUTHENTICITY RY EVIDENCE CAFPABLE OF SUFFORTING A FINDING
THAT THE ELECTRONIC RECORD IS WHAT. THE FERSON CLAIMS IT
TG RBE. ’ ' -

~ The explanation for this proposed amendment is as
follows: '

This section codifies the .law on authentication,

which applies equally to paper r@cards; Tﬁe broponent
needs only to bring evidencé that the record is what the
proponent claims it is. For example, proponent would

| ‘ 48

i8




11—y

say, ® This record is an invoice.s This evidence is
usually given orally and is subject to attack, like any
other. :

Our bill does not open an electronic record to

attacks on its integrity or reliability at this stage.

That question is Feserved for the new n best evidencens
rule. lLogically, the 'quéﬁtionv of integrity could be

included in autheﬁtication, but it is more practical that

the question should be dealt with only once.

In brief, my proposed amendment on ‘authentication
simply places. the buwden of proof on the person seeking
to introduce the electronic record. We are not changing

~anything in present procedure in our courtrooms. This is
Tas it is already. “We are Jjust applying the rule to

electronic communication.

Therefore, Mr. Fresident, I regpectfully propose

this - amendment and will wait on the distinguished’

gantlaman’s'action-oh whether he will accept it.

Senator Magsaysay. Yes, Mr. President. That is

Section 12, page S(A).

. May I request that instead of the term =» ELECTRONIC
RECORD= we use DATA ~ MESSAGE. Because these are
basically the same and this is defined an page 2(A).

Senator Santiago. Data message.

Senator Magsavysay. Yes. This is for consistenéy.
The Senator from Camarines Sur is using the UNCITRAL
term. '

Senator Santiago. ~ Mr. President, I have no

objection for this particular provision and for the rest.

of the bill.  Therefore, I would gladly amend my proposed

.ameﬁdm@nt g0 that it will read: - THE PFERSON SEEKING TO

INTRODUCE AN ELECTROMIC DATA MESSAGE IN  ANY LEGAL

' FROCEEDING, et cetera.

RE
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’Senator'Magsaysay., The amendment is acdepted, M.
Fresident. ' ' ' '

The FPresident. Is there any objection? fﬁj]enc&]
There being none, the amendment is approved.

Senator Santiago. - 1 would like to request
permiﬁﬁioh from the Chair to finish all_my\améndmentg,
although they Amay refer to different sections. Dur
common practice is for the Senator to stand for every
section, but since I am already standing here, may I just
finish them because they are related to each other.

The'President. Yas. The Chair believes there 1is no
obstacle to that. .The Lady Senator may proceed.

Senator Santiago. Thank you.

I would like to go to Section 13i. Section 13 of
our hill is headed Admissibility and Evidential Weight of

Data Messages.

Under'thié-Section'lE, I would iike to pFDpDS@;;‘

Senator Magsaysay. This is page 5C.
Senator Santiago. This is page 5C. I cannot refer
to the page or line number since I am not familiar with

the March 27 version, but that should be correct.

Section 13, page 5C, I would like to inseft_ my

proposed amendment headed ip my paper: @ Application of "
the best evidence rule,n and also another amendment

headed » Standards.s

B0, I will now proceed to read them into the Record.

My  proposed amendment on the =® Application of the

. | . . .
best evidence ruler reads as follows:

It would add paragraph (C) ahd (D).. 20
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(C) IN ANY LEGAL FROCEEDING, SUBJECT TO SUBFARAGRAFH
(DY, WHERE . THE BRBEST EVIDENCE RULE IS AFFLICABLE 1IN
RFJPFCT OF AN ELECTRONIC RECORD IT IS SATISFIED ON FROOF
OF THE INTEGRITY OF - THE ELECTRUNIC RECORDS SYSTEM IN OR
BY WHICH THE DATA WAS RECORDED OR STORED.

(D) ING ANY  LEGAL PRUCEEDINB, AN ELECTRDNIC RECORD
IN THE FORM OF A FRINT-0UT THAT HAS EBEEN MANIFESTLY OR
CONSISTENTLY ACTED (ON, RELIED UFON, OR USED AS THE RECORD
OF THE INFORMATION RECORDED OR STORED ON THE'PHINTDUT, I8
THE RECORD FOR THE FURFOSES OF THE BEST EVIDENCE RULE.

. We are not really changing the best evidence rule as
we practice it in court today. ' o

Best evidence rule simply means that if there is an
original copy and then there are carbon or other
reproduced cop;eg. the best evidence is always the
original copy. V

" We have to introduce this amendment concerning’ best
evidence rule, because when we use the Internet or the
computer, we no longer know. what is the origimal copy.

So, I would 1i|é lo'lntroducn paragraph (C) whera, 

in effect, we are saying that the best evidence rule has.
been complied with once fhe person presenting . the
electronic data message or the electronic record has
submitted proof of the  integrity of the electronic
records system. The explanation is as follows:

The best evidence rule generally requires that the

'propon@nt'bf a record should produce the original record

or the closest thing available to an original. However,
the motion of = originals is not easily applicable to
many electronic records. The billg therefore, dispenses.
with the need for an original by substituwing another way
of serving the purpose of the rule. ‘

The purpose of the best evxdonce rule is to help
ensure the int@grity of the record, gln;é alterations are
more likely to be detectable on the original. The bill
provides a different way to test the integrity of the
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record: evidence of the reliability of the system that
produced the record. ' )

Because of the very nature of Internet commerce or
electronic commerce, we cannot possibly appl? the present
form of the best evidence rule which requires that the
original must be presented for the simple reason tha£
there is no such thing as an original in e-commerce.
Instead of asking for the .driginél,' we now ask in a
litigation that what should be produced is proof of the
integrity of the electronic records system.

It will " often be impossible to provide .direct
evidence of the integrity of the individual record to be
admitted. System reliability is a substitute for record
reliability. o ‘

The bill does not éay_expfesgly that the proponent

of an electronic. record does not have to produce an

original, but the displacement of the usual best evidence
rule will have that effect. Neither the production of an
original record nor the production of evidence of system
reliability guarant@aﬁ‘thé integrity of the record, but
it supports its integrity to thE'degkee that courts have
bean willing' to admit the record, subject to argument
about its weight.

I wouid likef to underscore that when we apply the

hest evidence rule, we are simply saying. that the court

may admit the evidence. We are not dictating to the court
how much weight it should give to the evidence.

Even if there 1is an original of an electronic
record, as in the case of an electronic image of a paper
document, the proposed amendment does not require the

production of the paper. ‘Nor does it require that the

Driginal'should'have been destroved before the electronic
image becomes admissible. The proposed amendment sets up
a - rule for admitting electronic records. Records
retention policies, for paper or electronic records, are
beyond its scope, and should not be determined by the law
of evidence in any. event. Somgone who destroys paper
originals in the brdinary course of business, ideally in

22
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accordance with a rational schedule, should not be

prejudiced in using reliable electronic versions of those

records. Someone who keeps some paper originais,‘ say .,
for ~archival purposes, should be able to produce the
electronic versions in evidence if the requirements of my
proposed amendments about integfity can be satisfied.

8o this is the explanation why I would liké to-

introduce a new paragraph (o).

Senator Magsaysay. Actually.. Mr.(‘President, the
paragraphs were already accepted and approved last March
27, and these are embodied in the March 27 update on page
S(a). ' ‘

If the lady Senator from Iloilo would wish to put it
on - page S(c) under Admissibility and Evidential Weight,

we have no objection.

Benator Santiago. Yes, please.

Senator Guingona. &~ Mr. FPresident.

The Fresident. Is the Minority Leader seeking
recognition? ' '

Senator Guingona. Yes, Mr. Fresident.
The Fresident. Sen. Teofisto T. Buingona is

recognized.

Senator Guingona. Mr . Fresident, with the
permission of the gentleman and the lady Senator on the

“Floor, may I be parmittéd to ask some clarificatory
questions of the distinguished proponent of the

amendment?

Senator Santiago. Certainly, Mr. Fresident.
273




Senator Guingona. Mr. President, the third.line

of .th@ .proposmd am@ndmeht saysy, = IT I8 SBATISFIED ON

FROOF OF  THE INTEGRITY 0OF THE © ELECTRONIC  RECORDS
GYSTEM. » May we khow what is this = proof of the
integrity?e Is it going to be spelled out or is there
already a set standard for establishing or proving the
integrity of the electronic records system? ' '
8ﬁnatmr'$antiﬁgm='AMr; Fresident, thé answer 1is as
follows: The proposed amendment, meaning‘to'say péragraph
(), provideﬁ for a different way to test the integrity

" of the record. We no longer ask for the original of the

record because there is no such thing as an original, so
we will ask for evidence of {the reliability of. the svstem
that produced the record. . The question is: What kind of
evidence of system reliability should be braaented?

It will often be impossible to “provide direct
evidence on the integrity of the individual record to be

admitted.  Therefore, system reliability is & substitute
for record reliability. What we -mean by evidence of

system reliability  here is the literature from the
cmmpany that manufactured either the hardware .Dr the
program baing followed that pkdduced the electronic data
record. » '

Senator Buingona. So the act sets up a rule for .

admitting electronic records. Should it not be spelled
out in the amendment? '

Senator Séntiago. If there is a need to spell it
out, I would certainly be happy to accept any amendment.
But normally that kind of evidence would consist  of
gither testimonial or documentary evidence on the

int@grity of the ﬁyﬁtem s0 we could produce, for .

example, the manual and other documents that accompanied

the machine or the system, whatever it might be, the,hard

disk or the diskette on which the 'program is recorded
which describes the system. '

Senator Guingona. 1 h@pe the distinguished sponsor

will bear with me. S If, for example, in the past"theke

has  been proven that the system has ‘had & hacking
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incident. would'thE'Ordinary proofs still be valid as
far as the integrity of that system is concerned?

Senator Santiago. In that case, if there is proof
that there has been a successful attack on the system,
then obviougly there is no more satisfaction on proof of
the integrity of the system. Fursuant to this so-called
best evidence rule for e-commerce, then the court will

not accept that in evidence.

Senator.Guingona. 1 59@.- I would like to thank the
sponsor, although I was hoping that we could make further
clarifications on the proof, the manner and the -amount of
proof.thdt is neceégary,to establish the integrity of the
system.. ’

Senator Santiago. We could present, for example, an
erxecutive, perhaps the VP for operations of the compahy,
whether it is a computer company or a computer program
company, then he could explain in technical terms what
gafeguardg,'havé " been introduced within the system to
presarve its integrity. As 1 saild, we could either have

Cdocumentary or testimonial evidence. .

Senator Magsavsay. HMr. Fresident.

The Fresident. Senator Magsaysay is recognized.

Senator Magsaysay . May I int@rject‘that there is a

section in  the bill, Section 14, FRetention of Data

Messages, which might be able to clarify the qheations

~of the HMinority Leader about the ihtegrity of  the

docum@nt. It states:

Where the law reqguires that certain documents,
records or information be'retained, that reduirement is
met by retaining .date messages: ’Prcvidwd, That the
following conditions are satisfied:

(a) the information contained therein is accessible

50 as to be wsable for subsequent reference: and
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(b) the data message is retained in the format in
which it was generated, sent or received, or in the
format which can be demonstrated to represent accurately
the information generated, sent or received} . and

(c) such infcrmation,' if any, is retained as it
enables the identification. of the original and
destination of & data message and the time when it was
sent or received.s ' )

Senator Guingona. Thamk you, Mr. Prégident.

Senator Magsaysay. Thank yvou, Mr. Fresident. .

/

" Benator Santiago. Mr. Presidenf, may 1 proceed to

Sections 15 and 16. Our bill only ends at Section 14 for
Cthis particular part of the bill.

I would like to add Sections 15 and 16.
4Se;tidn 1% will be my proposed adendment, entitled

Froof by Affidavit, in the document I circulated to our
colleagues. ' ‘ '

I shall now proceed tu'read.it.

" Benator Magsaysay. Flease go ahead.

Senator Santiago. SECTION 15. FROOF BY AFFIDAVIT =
THE MATTERS REFERRED TO IN SECTION 12, FARAGRAFH (D), ON

THE USE OF THE RECORD, SECTION 12,.0N THE FRESUMFTION OF -

INTEGRITY, - AND SECTION 13E, FARAGRAFH (3) ON  THE
STANDARDS, MAY BE. ESTABLISHED BY AN AFFIDAVIT GIVEN TO
THE BEST OF THE DEFONENT'S ENOWLEDGE 0OR BELIEF.

.This is also partly an answer to the question of the
Minority Leader. The explanation for this amendment
follows: ' ' '

This section allows affidévit' evidence instead of
oral evidence to support the use of fhe record under
26
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- Section 12, paragraph (d), the presumptions’ in Section

12, and the'tompliance with standards under Section 13,
paragraph (3). '

All of these particular 'provisipns I  have .already

proposed as amendments and have already been adopted.

So, Froof by Affidavit, Section 15, is a section that is

meant -to support my prior amendments.

The person making the affidavit may not * know
personally every aspect of the record-keeping system. But
if the person informs himself or herself of the relevant
information, then the affidavit will be acceptable.
Cross—axémination on the affidavit may expose relevant
gaps in the information, of course. If doubt is cast on

~the reliability of .the affidavit, then. the person

presenting the electronic record may have tovprovide more
detailed support of the record-keeping system. -

The proposed amendment does not say'whd should give
the affidavit. The -  party seeking to introduce the

evidence will have to decide who its most persuasive

witneﬁs'will be.‘
SUSFENSION OF SESSION

Senator Magsaysay. Mr. FPresident, may I ask for a
one—-minute suspension of the session.

The Fresident. = The session is suspended- for one
minute, if there is no objection. [There was none.l

I't was 4:22 p.m.
RESUMFTION OF SESSION
At d:23 pom.e, the session was resumed.

The Fresident. The session is resumed.

to
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Senator Séntiagq. On the direction of the sponsor,

I would like to clarify for the Secretariat, for the -
record, that my proposed Section 19 will be inserted in

page &, after line 19. Line -1%9.is the end of Section 14
and I am proposing to insert Section 15.

I have already read out my proposed amendment and
given the explanation. So, I would like to inquire of
the sponsor if he accepts the amendment.

Senator Magsaysay. The new Section 1% is titled,.

v Froof by Affidavits to be inserted after line 19. It is

accepted, Mr. Preﬁident.

So, after Section 14, Section 15 is what was stated

by the proponent of the amendment.

The Fresident. The sponsbr has accepted the
amendment. Is there. any objection? {Si]@nca}' There
being none, the amendment is approved.

. Senator Santiago. Now, I would like to go on to.
CSection 18. It will actua11y7be a new Section 18. That

should be on page 8, after line 11.
S@natbr Magsaysay. Flease go ahead.

Senator Santiago. On page 8, after line 11,>a new
Section 16 will be .inserted. In the documents that I
circuléted to our colleagues, it is entitled 8 Cross—
Examinations . A

Senator HagSayséyq - Before the Senator continues,
maybe we can renumber the sections. May we propose that
after Section 1% .on page 6, the present Section 15 on
line 23 becomes Section 16 and subsequently renumber to

Section 17 what is now Section 16, so on and so forth. We

aAre now on page 8.

Unless the proponent would like to include » Cross-—
gxaminations , Section 1&; her new Section 15, and the

u Cross—examinations to follow as Section 1é6. ‘ 28
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Serator Santiago. Yes,'Mr{ PEeSidenf, then I will
stand corrected. That is correct,‘Mr. Fresident. ’ '

Senator Magmayqay. I would like to thank the lady
BﬁnaLur for that. o

Senator Santiago. My original Section 16 should be
an page b, after line 1%. It would be Section 15. We
have already accepted that. - Therefore, the proposed

Section 16 should be located immediately after Section 19

. which we have just approved.

- Senator Magsaysay. That is correct, Mr. Fresident.

Sénatmr.ﬁantiagoQ This is the proposed Section 16.

SEC. 16. ChDa:*FXﬁHINﬁTIOh! w (1) A DEFONEMNT OF AN

ﬁFrIDAVIT REFERRED TO IN SECTION 15 THAT HAS EREEN

INTRODUCED IN EVIDENCE MAY HF CROSS-EXAMINED A5 0OF RIGHT
BY A PARTY TO.THE FROCEEDINGS WHOD IS ADVERSE IN INTEREST

TO THE FARTY WHO . HAS INTRODUCED THE AFFIDAVIT OR HAS
CAuG SED THE AFFIDAVIT T BE INTRODUCED.

‘(E QNY‘PQPTY'TG THE PHDFFEDINBS MAY , NITH LEAVE OF
THE COURT, CROSS-EXAMINE A FERSOMN REFERRFD TU lN SECTION
12, THIRD FARAGRARH . UPFﬁRﬁGRGFH ().

follows:

O paragraph'(l):_ The right to cross-—examine on the o

affidavits provided by our bill may not be rlLar in every
jurisdiction. . Here, we havp made it express

For paragraph (2): The record—kéeping practiceﬁ of .

the nonparty referred to in Section 13, third paragraph,
subparagraph (c) may be relevant to admissibility in some

Cases. That person will not usually be the deponent of

the affidavit in support of admitting the record. This
subsection gives the  opponent of the evidence the
opportunity to cross-examine the record-keeper, if the

29
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court agkees,' A court would want to be SUFEvthat the
person is not being disturbed frivolously.

~

15, Since we' have already approved Section 15, I hope
the distinguished spdnﬁor will accept Section 16, as
well. o B

Senator Magsaysay. Section 1& is- accepted,' M.

Fresident.
The Fresident. Is there any  objection to this
amendment? [Silence] There being none, the amendment is

approved.

Senator Santiago.  Since the Chair has given me the

permission to present all my amendments, I may as well

proceed to Section 18. - T .

Senator Magsavsay. For that matter, Mr. PFresident,
‘the present Section 13 on page & now becomes Section 17.

The rest of - the sections will be moved upward

accordingly. We are now in Section 18, page 8.

Senator Santiago. No, .this is no longer the correct
section number. In this chapter on Communication of Data

Messages, [ would like to propose this amendment as the

last section of this chapter, whatever its_number might
be. This should be on page 10, after line 13.

Fage 10, after line.iﬁ, I" would like to amend by

Caddition, by adding & new section, whatever its number

might be. The new section will read:

' SECTION ________. EFFECT OF ERROR OR CHANGE. IF AN.

ERROR OR CHANGE IN AN ELECTRONIC DOCUMENT OCCURS INMN A

TRANSHMISSION BETWEEN FARTIES TO A TRANSACTION, THE

FOLLOWING RULES AFFLY

(1) IF THE FPARTIES HAVE AGREED TO USE A SECURITY
FROCEDURE TO DETECT CHANGES O0OR ERRORS AND ONE FARTY. HAS
CONFORMED TO THE FROCEDURE, EBUT THE OTHER FARTY HAS NOT,
AND THE NONCONFORMING FARTY WOULD HAVE DETECTED ~ THE

dcC
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CHQNBE OR ERRUR .HQD THAT PARTY ALSO CONFORMED, THE
CONFORMING FARTY MAY AVOID THE EFFECT. OF THE ERRONEOUS OR
CHANGED ELECTRONIC DOCUMENT.

2) In AN AUTOMATED TRANSACTION INVOLVING AN
INDIVIDUAﬂ, THE INDIVIDUAL HMAY AVOID THE EFFECT 0OF AN
ELECTRDNIC DOCUMENT THAT RESULTED FROM AN ERROR MADE RY
THE INDIVIDUAL IN DEALING WITH THE ELECTRONIC AGENT OF
ANOTHER PFPERSON. IF THE ELECTRONIC AGENT DID NOT FROVIDE

AN - OFFORTUNITY FOR THE”PREVENTION OFR CORRECTION OF THE

ERROR AND, AT THE TIME THE INDIVIDUAL LEARNS OF THE

CERROR, THE INDIVIDUAL :

(A) FROMPTLY NOTIFIES THE OTHER FERSON OF -
THE ERROR AND THAT THE INDIVIDUAL DID NOT INTEND
TO EE EOUND EBY THE ELECTRONIC DOCUMENT -RECEIVED

- BY THE OTHER PERSONj; AND ‘

(B) TAKES REASONARBLE STEFS INCLUDING STEFS
THAT CONFORM TO THE OTHER PRFERSON‘S REASONABLE
INSTRUCTIONS TO RETURN TO THE OTHER FERSON OR,
IF INSTRUCTED EY THE OTHER FERSON, TO DESTROY
THE CONSIDERATION RECEIVED, IF ANY, A8 A RESULT
OF THE ERRONEOUS ELECTRONIC DOCUMENTS 3 AND

(C) HAS NOT USED DR RECEIVED ANY BENEFIT OR
VALUE FROM THE CONSIDERATION, IF ANY, RECEIVED
FROM THE OTHER FERSON..
(%) - IF NEITHER FPARABRAFH 1 OR FARAGRAFH 2 AFFLIES,
THE ERROR OR CHANGE HAS THE EFFECT FROVIDED BY OTHER LAW,

» AND. THE FARTIES CONTRACT IF ANY.

(4) FARAGRAFHS 2 AND I MAY NOT EE VARIED RY
AGREEMENT . ‘ o '

These péragraphg are based on the Massachusetts
draft of the Uniform -Electronic Transactions Act as
proposed by thé National Conference for Commissioners for
Uniform State Law, dated 23 December 1999.

I am proposing this because, the prior section, the

'Sectiqn just before this section that I am introducing,

3t
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particularly paragréphﬁ 4 and 5 provide the instances
when the addressee regards a data message as not being
that of the_origihator, with the transmission resulting
in an error in the data message as received. However,
that ‘section does not provide for the effects of such
error or change. That is why I amhproposing that a new
provision should be inserted after that section on the
effect of error or change. ’

If thiﬁ‘will need time for study. by the technical

working group, we can suspend consideration only of this.

particular section and we can bring it up again at the
- .

next session because it is rather...

‘Senator Magsaysay. We appreciate the time that the
technical working'group will devote to this very detailed
new provision, and inasmuch as it is not in the proposed
amendments given by the lady Senator, we would appreciate
if she can give us a copy and my group will have a study
on this. ’ o '

Senator Santiago. Yes,  Mr. Fresident. I will
furnish a copy together with the explanation of this

proposed  amendment.

And  then finally, before I leave the Floor, may I
pl@aﬁe be allowed to go back to Section 5, the Definition
of Terms. In light of the acceptance by the good Senator
of my proposed émwndm@ntﬁ, it will then become necessary
to add certain terms in our list of terms to be defined.
I would like to add & definition on what is = datas ,
what is = electronic records and what is an » electronic
record systems . ’

if the gentleman will ,give me permission, I will
proceed with the proposed amendment on Definition of

Terms, Section 9.

Senator Magsaysay. Flease go ahead, Senator
Santiago. ' ‘ '
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Senétor_Santiago. We are in Fart 1, short title on
the Declaration of Policy, Section 5, Definition of
Terms. ' o ' |

At the appropriate 'places in- the listing of these
terms that have to be defined since these are arranged
alphabetically, Mr. Prasid@nt, I would like to inseft the
term DATA and its definition. So, the amendment will
read: s DATAs  MEANS REFRESENTATION, IN ANY FORM, OF
INFORMATION OR CONCEFTS. o

The explanation is this: This definition of = datas

or ® datanm ag it  is now fashionably pronounced in
America—-—the definition of © datas ensures that our bill

applies to any form of information in an electronic

record, whether these are figures, facts or ideas.’

.

‘Sb again. the prmpoend amendment is this: - = DATAR

MEANS FEFRE“FNTGTIDNQ. IN ANY FORM, OF INFORMATION OR
- CONCEFTS.

Benator Hagsay Say . May I know how will this affect

the definition of m Data Messagen: which encompasses

electronic records,  electronic writings and electronic

S documents?

Senator Santiago. | These are completely congruent

with each other. These are compatible. When we define
n datar , we are simply reinforcing the definition of what
is a data message. ‘ :

Senator Magsavsay. It is accepted, Mr. Fresident.

Senator Santiago. Thank you. The next term .is

# ELECTRONIC RECORD.» ~ The proposed amendment is as

follows:

» ELECTRONIC RECORD= MEANS DATA THAT IS, RECORDED OR

STORED ON ANY MEDIUM IN- OR EY A COMFUTER SYSTEM OR OTHER
SIMILAR DEVICE, THAT CAN BE READ OR FERCEIVED BY A FERSON
OR A COMPUTER SYSTEM OR OTHER SIMILAR DEVICE. IT

33

A




INCLUDES A DISFLAY, FRINTOUT OR OTHER OUTFUT OF THAT
DATA. ' ‘ :

The explanation for this term and its definition is

as follows: The term » ELECTRONIC RECORDS® fixes  the
scope of our bill. The record is the data. The record
may be on any medium. It is electronic because 1t is

recorded or stored in or by a computer system or a
similar device. ‘ '

The amendment is intended to apply. for example, fo

data on magnetic strips on cards or in  Smart cards. As.
drafted, it would not apply to telexes or faxes, except

ccmputérfgenerated fares, unlike the United Nations

model law on electronic commerce. It would also not

apply to regular digital telephone conversations since

the informatiom is not recorded. It would apﬁly to voice
mail since the information has been recorded in or by a

device similar to a computer. lLikewise, video records
are not covered. Though when the video is transferred to

a website, it would be covered because of the involvement

cof the computer.  Music recorded by a computer system on
a compact disc would be covered. '

In short, not all data recorded or stored in digitél

form is covered. A computer or & similar device has to
be involved in its creation or storage. The term
v similar devices does -not extend to all -devices that
create or store data in digital form. Al though things
that are not recorded or pregérvad‘by or in a computer
system are omitted from this bill, these may well be
admissible under other rules of law. This provision

focuses on replacing fhe.search for originality proving
the reliability of systems instead of that of individual
records and using standards to show systems reliability.

Faper recmrds‘ that are produced directly by a.

computer asystem  such as printouts are * themselves

celectronic records beingvjust the means of intelligible

display of the contents of the record. Fhotocopies of
the printodat would be paper'record subject to the usual

rules about:copieﬁ, but the original printout would be

ﬁubject“to the rules of admissibility of this bill. 34
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However, printouts that are used only as paper
records and whose computer origin is never again called
on are treated as paper records. In that case, the
reliability of the  computer system that produces the
record is irrelevant to its reliability. :

Senator Magsaysay. Mr. Fresident, if my memory does

not fTail me, earlier, the lady Senator accepted that we
use the term =» Data Messagen rather than » ELECTRONIC
RECORD in being consistent with  the UNCITRAL‘féFm of
n Data Message.n So with the new amendment of defining
v ELECTRONIC RECORD,w will +this affect her accepting of

the use of = Data Messager  instead of. » ELECTRONIC

RECORD® 7
' Senator Santiago. No, it will not. Thank you for
reminding me. | The term I would like to insert is

ELECTRONIC DATA MESSAGE in lieu of » ELECTRONIC RECORDe .

Senator Magsavsay. Then we are, in effect, amendin
7 bk X

the term of the definition of » Data Messages on page 2A,
line 21, to which we have no objection:.

Senator Santiago. Thank you, Mr. Fresident.

Finally. My final insertion in the list of terms
that are defined is the proposed term r ELECTRONIC
RECORDS SYSTEMer or we could use instead ® DATA MESSAGE
SYSTEM. n ‘

Senator Magsaysay. Yes, Mr. Fresident.

Senator Santiago. . 1 would like to correct mysel f.
I would like to insert the term ®» DATA MESSAGE SYSTEM.s
The definition will be: DATA MESSAGE SYSTEM INCLUDES THE
COMFUTER SYSTEM OFR OTHER SIMILAR. DEVICE RY OR IN- WHICH
DATA 15 RECORDED OR STORED AND ANY FROCEDURES RELATED TO

'THE RECORDING AND STORAGE OF ELECTRONIC RECORDS.

The explanation for this proposed definition is as

follows: The system that producédvan @lectronic record
or a data message will often include procedures for how
I8




.all records or data messages are to be created and

"stored, including physical and - electronic. access
controls, security features, verification rules and
retention or destruction schedules. My proposed

amendment makes the reliability of the record-keeping
system relevant to proving the integrity of a particular
record. AN electronic record or a data message is not
part of the system that produced it. .

In a separate section, I have already introduced an

amendment that has already been accepted providing for

proving, . the integrity of our record by proving the
integrity of the system that produced it. If the system
included the record itself,. then that section would not

wor k. PR

Senator Hagsavsay. Mr. President, the proposal is_

appreciated. If we could, however, go to page 3IA, line

11, on the definition of & Information System,s we .can

align the definition of the Electronic Data Message
Systém with this o Information SYStem.m_ If we put them
together with the lady Senator’'s new definition of
s Electronic Data Message System,® it will be accepted by

“the Chairman.

Senator Santiago. Yes, please. That will be an
improvement. 'S0 1 propose the amendment adopting the

"amendment to the amendment by the distinguished sponsor.

Senator Magsaysay. Thank you, Mr. Fresident.
' The Présidént.  Is the amendment accepted by -the
sponsor?

Senator Magsaysay. Yes, Mr. Fresident.. It is
accepted.

The Fresident. Is there any objection? [5ilencel

C There being none, the amendment is approved.

Senator Santiago. Mr. Fresident, I have proposed all

the amendments that I desire to, including the amendment

S8
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on the effect of error or change. I will provide the
language_of the amendment togeéher with the explanation
supporting that amendmeént to the distinguished sponsor
and then he can feel free to take it up in any session
without my further intervention{

Senator Magsaysay. - Before we end, Mr. Fresident, I
uwnderstand from the proponent of these amendments that
these are based on the Canadian E-commerce Law of 1998.
Is that not right?

Senator Santiago. That is correct.
: o _ , |
_ Senator Magsaysay..  There is aléo a provision that
w we will now study by the TWB of one based on the
Massachusetts State law on e-commerce. ‘ o

Senator  Santiago. - The only relevant provision
there that we have not vet adopted in our own version is.

the section on effect of error or change, which I am now
submitting for the sponsor’s consideration. ' ‘

Senator Magsaysay.  That is correct.

Thank you very much, Mr. Fresident.

Senator Santiago. Thank  you, Mr. Fresident.

Senator Drileon.  Mr. Fresident.

The Fresident.- The Majority Leader is recognized.

Senator Drilon. Just for  the retord, may we
inquire whether all. the amendments proposed by Sen.
Miriam Defensor Santiago: which were accepted by the

SPONSoOr were formally approved by the RBody?

The FPresident. . Yes, I think so. ' Theﬁw were

—

formally approved.
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Senator Magsaysay. All the amendments of - the qood
senator from Iloilo have been accepted by the Body

Cexcept the one on ® error.n

Senator Drilon. “Have thesé' bheen ‘ahproved by the
Chamber? | -
Senator MaQQA\ﬁa?.. :Yesr Mr. FPresident.
Sanato? Drilon. Thank you; Hr._Preﬁident.
Senator Roco. My . President.
" Senataor Driion. May we ashk tbe Chair fo recognize

Sen. Raul §. Roco.

The Fresident. What is the pleasure of  the

gentleman from Bicol?. Senator Roco is recognized.

Senator Roco. Because of the procedure we have
adoptéd for this particular bill, Mr. PFPresident, I will
beg leave to call attention that we go back to the pfior
pages. I gﬁeﬁﬁ'wé will go back to the pages. I really
have very few amendments to propose. ‘

Just for the sake of lawyerébin the future. On pagé
‘%, on. » ELECTRONIC CONTRACT=® , it gives a- wide liberal

interpretation to the term = COMMERCIAL®e .

May we ask the sponsor whether these actions

described under the term "COMMERCIALY will constitute
doing business in the Fhilippines. That may be very

important later on to the businessmen.

Senator Magsaysay. Yes, Mr. Fresident. I would

. think that these actions would be doing business in the

Fhilippines, although we know that the e-commerce and the
Internet "are global in nature. But we are defining the
law that will be implemented within our shores.

Senator Roco. If these actions are doing business,-

may‘wa'suggest that the technical working group reexamineg
' ‘ 38
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them. Because if these will be considered doing
‘business, then they may not be able to sue without having

secured a license and yet that is not the intention, I am
sure, of the sponsor. '

S if this definition can just be revisited in view
of the questions of  whether -these activities are doing
business,  whether they are isolated, whether  they need

license to do business, or whethsr we review altogether

now the concept of doing business in - the FPhilippines
because of the nature of the e-commerce, I will Just
suggest these for focus on the TWG.

- The second aspect may be as regards professions
because the consulting, engineering,' and similar
activities are also covered by the wide latitude given to
the term "commercial.® . But  the Constitution does
restrict profession to Filipino citizens.

t

How should. we read these definitions? Obviously,
with regard to consulting.... How are we to understand
these definitions in terms of the constitutional

prohibition against foreigners practicing a profession in
the Fhilippines?

Senator Magsaysay. That is an issue in itself, Mr.
Fresident. This is exactly what the good SBenator from

Cebu took up earlier, whether this covers the Retail
Trade Law that we have just passed. '

.

On the issue of the practice of one’'s profession, of

course, we have the constitutional provision that.this is

prohibited. But in the actual situwation, there are

certain regional or global treaties that are now looking
at trades and services. Meaning, services including
also the practice of one's profession which are being

‘encompassed in global trade of goods and services.

So we will just mention that in doing business, we
will be forced to leave this to future legislation and
limit ourselves to the Dbjettive. " That is the legal
recognition of glectronic documents. -
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Senator Roco. We may have no choice only because of
the way we are given wide intehpretation or very fairly
liberal ‘interpretation of the term "commercial."® "Trade
transactions for the supply or exchange of gopds or

services." - They are, in fact, doing business in 'the

Fhilippines. .

Eut one of the effects will be, if oné is doing
business here without license to do business, it is all
right so long as he does not later on decide to sue

because then he will 'be in the SOUP . He may not be
callowed to sue. 5o he impinges on the intention of the

e-conmerce law.

‘ I would really suggest that the téchnical committees
look at other models on how they treated this as regards

the professions. Because even in the TRIFS Agreement of

the GATT-WTO, "professions" is about the only protect@d
activity now that we are still entitled to. Mot that I
mind personally, but since it is the only protected
activity left for Filipinos, the gentleman may want to,
at least, not allow them to just come in merrily unless
there is a reciprocity. provision.

Senator Magsaysay. That is a fact, Mr. Fresident.
Because in the amendments of several professional laws,
disciplines, the FRC, there are provisions that make

mention of reciprocal allowance of practice of one’'s.

profession.

Senator Roco. So may we expect some inputs from the

technical workihg group. .
. Senator Magsaysay;. Yes, Mr. President. We will
have the technical working group to work on the term

a commercial,r - on its wide interpretation.’

Senator Roco. Yes, as regards only to its effect on

the concept of doing business in the. Fhilippines and  as .

regards its effects on professions, Mr. Fresident.

I really have not fTormed my own preferences. But may
I now come in with a suggested reciprocity provision. 40
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In part V...E
SQS#ENS}DN OF SESSID&
May ; move that we suﬁpenq the sessicn for Qné
'minute, Mr. Pfesident.
The .Freaident. . The session is su%pended» for one
min&tmg if there is no ijectionf [Th&r@lwag-nmn@u]
Tt t~v&elf,-'-:v ~'7v:51 [Puille

"RESUMFTION OF SESSION

At G:53 p.m., the session was resumed.

" The President. The session is resumed. - Senator
Roco is recognized. '

_ Senator Roco. Mr. President, while the technical
working group is crafting the appropriate words to
clarify the intention of the definition, after discussing

with the Majority Leader and the"sponsor,‘we thought it
-should be put on record- for purposes of lawyers

researching in the future that at this time, there is no

intention to alter the concept of = what is doing

business in the Fhilippinese and when it is an isolated
transaction. ' '

The technical staff, however, should nonetheless
dwll on the problem that is. precisely being created by
@-COmMmerce. Wherever we are, I can have a muitiplicity

4
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of communications going on with Liberia, Fanama, Mexico,
San Francisco, California, and I am, by normal concepts,
doing business in all those places.  And they may be all

doing business in the Fhilippines. So, some way of

treating them must be defined.

That is all. we are saying, and we are just not ready
right now without technical inputs or comparison with the
other jurisdictions. . o

The Fresident.. What does the sponsor say?

\

CSenator Magsaysay. The statement of the gentleman
is received well. ' ’

Actually, this is an»amehdmenﬁ of Senator Santiago.
The original measure did not = have this term on
n commerciale  to keep it as flexible as possible but we
will accept the Statement'of the Senator fkom.Bicol.»

Senator Roco. Yes. I think there is nothing wrong.,
M. Fresident, with the effort ta'mak@vit.lib@ral.. It
does impinge on & concept that e-commerce in the
shrinking globe is forcing upon all of us.. -If the world
has éhrunk and tha'distinguiﬁhed4gentleman is in Beijing
and everything he does in Beijing is implemented in the
Philippineé for whatever reason, whefhervit.ié-service,
whether it is production of gbods or whatever, where in

heaven’'s name is he doing business in Beijing?

. . The Fresident. The language of this proposal will be
submitted as an input later on?

Senator Roco. Yes, Mr. Fresident.

Senator Magsaysay. Yes, Mr. Fresident.

Senator Roco. . Now, there is a small item, Mr.
Fresident, that maybe should be clarified on page BS5E,.

lines 15rr. to 15vv.
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Senator Hagsay%a?. Yes.
. SBenator Roco. It Saysf m iN THE ARBRSENCE OF EVIDENCE
TO THE CONTRARY, THE INTEGRITY OF THE ELECTRONIC RECORD

SYSTEM . IN WHICH AN ELECTRONIC RECORD I8 RECORDED OR
STORED I8 PRESUMED IN ANY LEGAL FROCEEDING -

(A)Y BY EVIDENCE THAT SUFFORTS A FINDING....=

I am wondering if = FRESUMED= is the correct term.

Because we say it is presumed but established by evidence
and  then it is .established by electronic record, was

recorded, et cetera. So I cannot quite follow what we

mean when integrity is o presumeds  but evidence must be

adduced to sustain the integrity.

Senator Maggayséy. NE'aré open to substituting a
more appropriate word for the term = FRESUMED= . '

Senator ‘Roco. Maybe we Jjust say 15 RECORDED OR
STORED MAY BE ESTABLISHED OR CAN BE ESTAELISHED IN ANY
LEGAL FROCEEDING -

{A) BY EVIDENCE THAT SUFFORTS -A FINDING, et cetera,

QF w W

 Senator Magsaysay. MAY BE ESTAELISHED.

Senator Roco.  Yes. We should not create a
presumption. We should create a mode of recognizing when
the record has integrity sufficient to be admissible in
court. I think that is what is intended here. ‘

Senator Magsaysay. Can the author givebug the way
how it should be worded, Mr. FPresident?

ROCO AMENDMENTS

43




Swnaﬁor' Roco. INTEGRITY OF THE ELECTRONIC RECORD

S SYSTEM IN WHICH AN ELECTRONIC RECORD IS RECORDED OR
STORED MAY BE ESTARLISHED IN ANY LEGAL FROCEEDING -

(A) BY EVIDENCE THAT SUFFORTS, et cetera;

(B) BY SHDNINB"”jUS£ s0 we do not use n establicsheds
again--THAT THE ELECTRONIC RECORD WAS RECORDED OR STORED.

50 what we are suggesting, Mr. Fresident, is,

instead of a presumption, we show how it can be proven in

ccourt. Because in any event, that seems to be the sense

in the whole section.

.

Senator Magsaysay. It is accepted, Mr. Fresident,

subject to style.

The Fresident. Is there ahy objection? [Silence] .

There being none, the amendment is approved.

Senator Roco. . Now, I have three or four more

,am@hdments, Mr. Fresident, and while they are small, they

may have significant effects.

On page 14.... After page 12A, I'haﬁe page 14. I
do not know. We lost page 13 or I am Jjust missing page

157 _ :

Senator Magsaysay. There is a page 13.

Senator Roco. Can I ask the staff to give me page

137 I have 126, and then 14.

- All 4right, M . President. In any event, I really
have a proposed amendment on page 14. On page 14, we

say, # within sixty (60) days after the ‘éffectivityl of

this Act, promulgate rules and regulations and perform
such. ather functions as are necessary and advisable for
the implementation of this act in the area of electronic

COmmerCeaa.m
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May we suggest, Mr. Fresident, Ehat}in view of the
lessons we have learned from the Securities Law.... The
Securities Law requires implemenfation in a number of the
sections, but for some reason the Securities and Exchange
Commission forgot to issue the rules.

‘S0 there is a question of whether the law has been
violated, because there are no -executory rules or
regulations. And yet this e-commerce law is crafted, Mr.
Fresident, in ﬁgch a manner that almost all the sections

are self-executory.

Because of that, Mr. President, may we éuggest'én
additional phrase to the end of this subparagraph (D), on
page 14, lines 4 to 8: THAT FAILURE TO ISSUE RULES AND
REGULATIONS SHALL NOT IN ANY MANNER AFFECT THE EXECUTORY
NQTURE OF THE PROVISIONS.

Senator Magsaysay. That is Qery welcome, Mr.

Fresident. 'The amendment is accepted, subject to style:

The Fresident. Is there any objection? [Silence]

There being none, the amendment is approved.

Senator Roco. In the final provisions, Mr.
FPresident, a new section before Fenalties, which should

be entitled RECIFROCITY FROVISIONS.

Again, Mr. Fresident, we will have "to craft the
language and style. The concept ' is that all the
benefits, ihterpretatiqns; advantages,' or statutory
guides established by this law shall be enjoyed by any
foreigner or by any person suing in the Fhilippines or
doing business in the Fhillpplnea. provided that the
similar benefits or privxlegea are enjoyed by a Filipino

"similarly situated in his country of origin.

So if Fanama does not have an e-commerce law, it

cannot enjoy the benefits of the e-commerce law, if it

SLEE I mean, I am giving outlandish example because it
may never happen. S '
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‘enjoy the protection of this proposed law.

The Fresident. Senator Roco is referring ‘to
lines... '

Senator Roco. . A new section, Mr. Fresident, as the
first section of the final provisions on page 14.

The Fresident. Line 10, page 14.

 Senator Roco. Between lines 9 and 10, -a new section
that - shall be called the RECIFROCITY PROVISION to the

effect that all the benefitﬁ and advantages here can be
enjoyed only when the other country grants the same

benefits and privileges to a Filipino.

The Fresident. What does the Sponsof say’?

Senator Magmaygéy. It is accepted, Mr. Fresident,

subject to style. This is a welcome provision.

The Fresident. Ia there any objection? [Silencel]
There being none, the amendment is approved.

Senator Roco. A final thing, Mr. Fresident. I just
could not find where to put it. '

v In the earlier interpellation, we had occasion to
mention, M. Fresident, that  the g—-commerce , the
Internet, the cyberﬁpace has many advantages in terms of
access to information and data. But like the speech of
our diﬁtinguiﬁhed‘fri@nd from Catanduanes, it now can be

'uaed, especially with the new technologieé, to promote
‘disinformation instead of promoting truth. It is now

being used to promote disinformation. It is being used
to promote black propaganda.

So, Mr. Fresident,. I suggested . during the
interpellation-—-and I was hoping it would be picked up by
the staff--that there must always be an origin. We must

put in this proposed law that the origin, the originating

telephone number or whatever, must always be identified
before it can enjoy any probative value or before it can
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Senator Magsayﬁay. We are open to this 'proposal
that there must be an origin on statements. '

Senator Roco. Eoth the origin and the " receiver
should be identified. After all, if it is in the nature

“of a letter, Mr. Fresident, then it must show.

In the case of the telephones, it is automatically
identified.

so that under the, Fenalty provisions, in - the
absence of origin or receiver‘,iaddregs or whatever, &m'
appropriate penalty or an appropriate prbvision can be
put: THIS WILIL. HAVE NO VALUE WHATSOEVER. ‘ :

Senator Magsavsay. The committee accepts . the
amendment, again, subject to style, on origination.

The Pfesident. Yes, and subject to tﬁe appropriate
place in the bill itself. '

Senator Magsaysay. Appropriate place in the
measure. '

The Fresident. ' Is there any objection? [Silence]
There b@ihg none, the amendment is approved.

Senator Roco. Thank you,. Mr. Fresident, and I thank
also the distinguished sponsor.

Mr. Fresident, I think the other sections will have
to wait for a cleéner copy. I would alsoysuggest'to the
technical staff that in a number of sections, we repeat
the rule that unless it was intended or unless there was
no origin, there may be a.way of shortening it. I leave
it totally to-the digcrétion of the prnﬁoﬁ_of combining
some of the sections. »

Thank you, Mr. Fresident.

L

- Senator Magsaysay. I thank the distinguished

4T

gentlaman forbthat, Mr. Fresident.
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‘addpted.

Thea Preéident. ’The'Majority Leader 1s recognized.

' ‘Senator Drilon. Mr. Presidént, may - we therefore
suggest that "a new version of Senate Bill No. 19032,

incorporating the amendments accepted by the sponsor and.
approved by the Chamber, be drafted so that the next time-
we consider this bill, it will now indicate these latest

amendments.

SUSFENSION OF CONSIDERATION OF S. NO. 1902

With that, ™Mr. Fresident, I move that we suspend
consideration of Senate BEill hNo. 1202.
' The  President. Is there any objection? [Silencel]
There being none, the motion is approved.

The Secretariat is directéd to prepare a new draft
of the bill based on the new amendments that have been

CBILL ON SECOND READRING _
5. No. 1924%2 s Fower Sector Liquidation
: Tfust Law of 1999
(Cmnfinuatian)

Senator Drilon. "Mr. FPresident, I move that we

resume consideration of Senate_Bill No. 1942 as reported
out under Committee Report No. 193

The PFeSident; Is there any objection? [Silencel

There being none, resumption of consideration of Senate
Bill No. 1942 is now 'in order. '
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