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December 27, 1999 

I.M$MORANDUM 
99. 34 

ORDER 

' CLARIFICATORY GUIDELINES IN THE IMPLE· 
MENTATION,OF o-fNR ADMiNISTRATIVE' OR­
DER NO. 96·40 OR "REVISED IMPLEMENTING 
RULES AND nEGULATIONS OF REPUBLIC ACT 
..NQ..:Z~ OTHERWISE KNOWN AS THE 'PHIL· 
IPPINE MINING ACT OF 1 995'" 

In order to achieve a consistent implementation of DENA Administrative 
Order No. 96-40 or the Revised Implementing Rules and Regulations of Republic 
Act No. 7942, the following clarificatory gUidelines are hereby promulgated: 

Section 1. Area Status and Clearance of Applications for Exploration 
Permit, Mineral Agreement and Financial or Technical As· 
sistance Agreement 

Before securing the Area Status and Clearance from the pertinent DENA 
Sectors, the Bureau/concerned Regional Otfice(s) shall first check in its con­
trol maps if the area is free/open for mining applications. Only cleared mining 
applications shall be forwarded to the pertinent DENA Sectors for Area Status 
and Clearance in accordance with DENA Memorandum Order No. 98 - 03. 

1 Section- 2. "Duly Authorized Rep~esentative" of- Permittee 

Under the terms and conditions of an Exploration Permit, the duly authorized 
representative of a Permittee refers to entities/service contractors to whom the 
Permittee has entered into an operating agreement or other similar forms of 
agreement duly approved by the Secretary. 

Section 3. Renewal of Exploration Permit 

The failure of a- PermHtee tO apply for a renewal of the ExplOration Permit 
within the prescribed period shall automatically open the area to mining applica­
tions upon the expiration of the said Permit. 

Section 4. Mandatory Requirements by a Permittee for an Applica­
tion tor MA/FTAA (Section 30) 

The Exploratir.'l and Environmental Work Programs are not applicable as 
mandatory requirements for an application for a Mineral Agreement or Financial 
or TeChnical Assistance Agreement by a Permittee, hence, these documents 
shall not be required in the filing of said application. 
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MINISTRATIVE ORDER 
o. 99. 56 

December 27, 1999 

SUBJECT GUIDELINES ESTABLISHING THE FISCAL RE· 
GIME OF FINANCIAL OR TECHNICAL ASSIS· 
TANCE AGREEMENTS 

Pursuant to Section 81 and other pertinent Provisions of Republic Act No. 
7942, otherwise known as the Philippine Mining Act of 1995 (the "Mining Act"), 
the following guidelines establishing the fiscal regime of Financial or Technical 
Assistance Agreements (FTAA) are hereby promulgated. 

Section 1. Scope 

This Administrative Order is promulgated to: 
a. Establish the fiscal regime for FTAAs wh'1ch the Government and the 

FTAA Contractors shall adopt for the large-scale exploration, develop­
ment and commercial utilization of mineral resources in the country; and 

h. Provide for the formulation of a Pro Forma FTAA embodying the fiscal 
regime established herein and such other terms and conditions as pro­
vided in the Mining Act and the Implementing Rules and Regulations (IRA) 
()f_ the Mining Act. 

Section 2. Objectives 

.The_ objectiVes .of this Administrative Order are: 
a. To achieve an equitable sharing among the Government, both National 

and Local, the FTAA Contractor and the concerned communities of the 
benefits derived from mineral resources to ensure sustainable mineral 
resources development; and 

b. To ensure a fair, equitable, competitive and stable investment regime for 
the large scale exploration, dev~lopment and commercial utilization of 
minerals. 

Section 3. Fiscal Regime of a Financial or Technical Assistance Agree­
ment 

The Financial or Technical Assistance Agreement which the Government 
and the FTAA Contractor shall enter into shall have a Fiscal Regime embodying 
the following provisions: 

a. General Principles. The Government Share derived from Minina Ooera-
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The foregOing recoverable Pre-Operating Expenses shall be subject to I 
verification of its actual expenditure by an independent audit recognized 
by the Government and chargeable against the Contractor. 

g. Government Share. 

1. Basic Government Share. The following taxes, fees and other such 
charges shall constitute the Basic Government Share: 
a) Excise tax on minerals; 
b) Contractor's income tax; 
c) Customs duties and fees on imported capital equipment; 
d) Value added tax on the purchase of imported equipment, goods 

and services; 
e) Withholding tax on interest payments on foreign loans; 
f) Withholding tax on dividends to foreign stockholders; 
g) Royalties due the Government on Mineral Reservations; 
h) Documentary stamps taxes; ! 
i) Capital gains tax; 
j) Local business tax; 
k) Real property tax; 
I) Community tax; 
m) Occupation fees: 
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The failure of a Permittee to.apply for a renewal of the Exploration Permit 
within the prescribed period shall automatically open the area to mining applica­
tions upon the expiration of the said Permit. 

Section 4. Mandatory Requirements by a Permittee for an Applica­
tion for MA/FTAA (Section 30) 

The Exploratir . ., and Environmental Work Programs are not applicable as 
mandatory requirements for an application for a Mineral Agreement or Financial 
or TeChnical Assistance Agreement by a Permittee, hence, these documents 
shall not be required in the filing of said application. 

Section 5. Mandatory Requirements for Mineral Agreement Application 

Mineral Agreement applications going directly into the developmenVoperat­
ing phase shall be required to submit a Three (3)-Year DevelopmenVUtilization 
Work Program, instead of a Two (2)-Year Explorat'1on Work Program. The 
DevelopmenVUtilization Work Program shall be accompanied by an appropriate 
Mining Project Feasibility Study (MGB Form No. 5-3) duly prepared, signed and 
sealed by a licensed Mining Engineer, Geologist or Metallurgical Engineer and 
the pertinent Declaration of Mining Project Feasibility duly signed by the appli­
cant. 

Section 6. Registration of Mineral Agreement 

In the registration of the Mineral Agreement, it shall be first forwarded to the 
Bureau for numbering upon approval of the Secretary, thence, to the con­
cerned Regional Office for registration, for areas outside Mineral Reservations. 
The Director/concerned Regional Director shall notify the Contractor to cause 
the registration of its Mineral Agreement with the Bureau for areas inside 
Mineral Reservations or with the concerned Regional Office for areas outside 
Mineral Reservations within fifteen (15J working days from receipt of the writ­
ten notice. 

Section 7. Availment of Multlphase Activities under the FTAA 

Any two (2) or more of the periods (ExploratiOn, Pre-Feasibility Study, Fea­
sibility Study) provided in Section 52 of the DENR Administrative Order No, 96-
40 may be simultaneously un~ertaken in one approved contract area, as the 
need of the Contractor may arise, subject to the pertinent provisions of Section 
60 of the same Administrative Order: Provided, That the Contractor shall file a 

·Notice to the concerned Regional Office, copy furnished the Bureau, of its 
intention to avail of the renewal of the Exploration Period or to advance to/avail 
of the Pre-Feasibility Study/Feasibility Study/Development and Construction/ 
Operating Period, as deemed applicable, either in the whole or a portion of the 
Contract Area, subject to the approval of the Director. 

Failure of the Contractor to file the Notice to avail of the r9newal of the 
Exploration Period or to advance to/avail of the Pre-Feasibility Study/ Feasibility 
Study Period shall mean that the said periods shall not be availed of by the 
Contractor. 

Section 8. Three (3) Letters~Notlce Policy 

The MinBs and Geosciences BUreau shall adopt the Three (3) Letters­
.Notice policy in exacting compliance of mining applicants with aU requirements 
to support mining applications. Thus, each Letter-Notice shall g'ive the mining 
applicant fifteen (15) to thirty (30) days upon receipt of th~ Letter-Notice to 
comply with the pertinent requirements: Provided, That an interval of no more 
than thirty (30) days between deadlines shall be observed in sending the 
Letters-Notice. 

The faJJure of the mining applicant to fully comply with the requirement as 
embodied in the Letters-Notice shall be a ground for denial of the mining appli­
cation. 

Section 9. Authorized Capitalization 

The minimum authorized capital of Ten Million Pesos (P 1 0,000,000.00) and 
paid-up capital of Two Million Five Hundred Thousand Pesos (P 2,500,000.00) 
required for a corpore.tion/.s.ssociation/coaperative/ partnership under DENA 
~A-------'··--.-..--'- •• -- . - ... 

b. To ensure a fair, 9quitab.le, competitive and stable investment regirr.J for 
the large scale exploration, development and commercial utilization of 
minerals, 

Section 3. Fiscal Regime of a Financial or Technical Assistance Agree­
ment 

The Financial or Technical Assistance Agreement which the Government 
and the FTAA Contractor shaJJ enter into shall have a Fiscal Regime embodying · 
the following provisions: 

a. General Principles. The Government Share derived from Mining Opera­
tions after the Date of Commencement of Commercial Production shall be 
determined in accordance with this Section. 

b. Occupation Fees Prior to or upon registration of the FTAA and on the 
same date every year thereafter, the Contractor shall pay to the con­
cerned Treasurer of the municipality(ies) or city(ies) the required Occu­
pation Fee over the Contract Area at the rate provided for by existing 
Jaws, rules and regulations. 

c. Deductible Expenses. Allowable deductible expenses shall include all 
the expenses incurred by the Contractor directly, reasonably and nec­
essarily related to the Mining Operations in the Contract Area in a Calen­
dar Year during the Operating Phase. Allowable deductible expenses 
shall include the following: 

1. Mining, milling, transport and handling expenses together with smelt­
ing and refining costs other than smelting and refining costs paid to 
third parties; 

2, General and administrative expenses actually incurred by the Con­
tractor in the Philippines; 

3. Consulting fees: 
a) incurred within the Philippines for work related to the project 
b) incurred outside the Philippines for work related to the project: 

Provided, That such fees are justifiable and subject to the ap­
proval of the Director. 

4. Envi~onmental expenses of the Contractor including such expenses 
necessary to fu(ly comply with its environmental obligations as stipu­
lated in the environmental protection pr~lVision of the FTAA and in the 
IRR; . I 

5. Expenses for the development Of host and ne'1ghboring communities 
and for the development of geoscience and mining technology as 
stipulated in the FTAA and in the IRA together with the training costs 
and expenses referred to in the FTAA; 

6. Royalty payments to CJaimowners or surface land owners relating to 
the Contract Area during the Operating Phase; 

7. Continuing exploration· and mine development expenses within the 
Contract Area after the pre-operating period; 

8. Interest expenses charged on loans or such other financing-related 
'' expenses incurred by the Contractor subject to the financing re­

quirement in the FTAA, which shall not be more than the prevailing 
international rates charged for similnr types of transactions at the 
time the financing was arranged, and where such· loans are neces­
sary for the operations; and 

9. Government taxes, duties and fees. 

Ongoing Capital Expenditures shall be considered as capital ex-
. penses subject to Depreciation Charges. 

"Ongoing Capital Expenditures" shall mean expenses for approved 
acquisitions of equipment and approved construction of buildings nee-· 
essary for the Mining Operations as provided in its approved Mining 
Project Feasibility Study, 

"Depreciation Charges" means the annual non-cash deduction from 
the Operating Income for the use of fixed assets that are subject to 
exhaustion, wear and tear and obsolescence during their employment in 
a Minion OnAr::~tinn lt.::: onnli,..<>hilit ........ ...1 ----··~-"-- --- • • • 
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c) Customs duties and fees on imported capital equipment; 
d) Value added tax on the purchase of imported equipment, goods 

and services; 
e) Withholding tax on Interest payments on foreign loans; 
f) Withholding tax on dividends to foreign stockholders; 
g) Royalties due the Government on Mineral Reservations; 
h) Documentary stamps taxes; ! 
i) Capital gains tax; 
j) Local business tax; 
k) Real property tax; 
I) Community tax; 
m) Occupation fees; 
n) All other local Government taxes, fees and imposts as of the 

effective date of the FTAA; 
a) Special Allowance, as defined in the Mining Act; and 
p) Royalty payments to any Indigenous People(s)/lndigenous Cul-

tural Community (ies). 

From the Effective Date, the foregoing taxeS, fees and other such 
charges constituting the Basic Government Share, if applicable, shall 
be paid by the Contractor: Provided, That above items (a) to (g) shall 
not be collected from the Contractor upon the date of approval of the 
Mining Project Feasibility Study up to the end of the Recovery Period, 
Any taxa~. fees, royalties, allowances or other imposts, which should 
not be collected by the Government, but nevertheless paid by the 
Contractor and are not refunded by the Government before the end 
of the next taxable y_ear, shall be included in the Government Share in 
the next taxable year. Any Value-Added Tax refunded or credited 
shall not form part of Government Share. 

2. Additional Government Share. Prior to the commencement of Devel­
opment and Construction Phase, the Contractor may select one of 
the formula for calculating the Additional Government Share set out 
below which the Contractor wishes to apply to all of its Mining Op­
erations and notify the Government in writing of that selection. Upon 
the issuance of such notice, the formula so selected shall thereafter 
apply to all of the Contractor's Mining Operations .. 

a) Fifty-Fittv Sharing of the Cumulative Present Value of Cash Flows. 
The Government shall collect an Additional Government Share 
from the Contractor equivalent to an amount which when aggre­
gated with the cumulative present value of Government Share 
dUring the previous Contract Years and the Basic Government 
Share for the current Contract Year is equivalent to a minimum of 
fifty perCent (50%) of the Cumulative Present Value of Project 
Cash Flow before financing for the current Contract Year, as 
defined below. 

Computation. The computation of the Additional Government Share 
shall commence immediately after the Recovery Period. If the com­
putation covers a period of less than one year, the Additional 
Government Share corresponding to this period shall be com­
puted pro-rata wherein the Additional Government Share during 
the year shall be multiplied by the fraction of the year after recov­
ery. The Additional Government Share shall be computed as 
follows: 

Project Cash Flow Before Financing and Tax ("CP') for a tax­
able year shall be calculated as follows: 

CF= GO- DE+ 1- PE -OC 

Cumulative Present Value of Project Cash Flow ("CP") shaJJ be 
the sum of tl'le present value of the cumulative present value 
of project cash flow during the previous year (CP H • 1.1 0) and 
the Projec! .. ~~sh Flow Before Financing and Tax for the cur-
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cation. 

Section 9. Authorized Capitalization 

The minimum authorized capital of Ten Million Pesos (P 1 0,000,000.00) and 
paid-up capital of Two Million Five Hundred Thousand Pesos (P 2,500,000.00) 
required for a corpomtion/&ssociation/cooperative/ partnership under DENA 
Memorandum Order No. 99-10 shall apply to the principal applicant whether'or 
not this applicant is supported by an operator or service contractor thru an 
operating agreement or other similar forms of agreement: Provided, That in the 
case of a mining application with two (2) or more applicants as co-applicants, 
the minimum authorized capital of P 10 Million and paid-up capital of P 2.5 Million 
may be r~quired from just one (1) of the co-applicants. 

In the case of a mining application by an individual, the minimum amount of 
Two Million Five Hundred Thousand Pesos (P 2,500,000.00) shall be required 
as proof of financial capability, which shall be in the form of a bank deposit or 
credit line. 

Consistent with the provisions of DENA Memorandum Order No. 99-10, the 
foregoing requirements shall be mandatory in the acceptance of a mining appli­
cation. 

3ection 1 o. Prior Approval by the Sanggunlan 

Prior approval or indorsement by any two (2) of the concerned Sanggunian 
(Panlalawigan, Sayan and Barangay) shall be required in support of mining 
applications intended for development and/or utilization purposes. In the case 
of mining applications intended for exploration, a proof of consultation with/ 
project presentation to any two (2) of the concerned- Sanggunian shall be 
required. 

In either case, the proof of prior approval, indorsement, consultation and/or 
project presentation shall be in the form of a formal Resolution or Certification 
by the concerned Sanggunian. 

Section 11. Approval of Memorandum of Agreement/Option Agree­
ment/ Operating Agreement and other similar .forms of 
Agreement under Mining Rights/Applications 

. Memorandum of Agreement(s)/Option Agreement(s)/Operating 
Agreement(s) and other similar forms of Agreements under a mining application 
shall be registered with the Bureau/concerned Regional Office and shall form 
part of the supporting document of a mining application, subject to the evalua­
tion of the Bureau/Regional Office:-Such agreement shall be deemed approved 
upon approval of the mining application. ~ ' 

Memorandum of Agreement(s)/Option Agreement(s)/Operation Agreement 
or other similar forms of Agreement entered into under a mining permiVccntract 
shall be registered with the Bureau/concerned Regional Office and shall be 
subject to the approval of the Secretary upon evaluation and recommendation 
by the Director. Any of such Agreement that is not duly registered and/or 
approved by the DENA Secretary shall be deemed void in so far as the Depart­
ment is concerned. 

Section 12. Effectivity 

This Order shall take effect fifteen (15) days after its complete publication in 
a newspaper of general circulation and fifteen (15) days after _registration with 
the_ Office of the National Administrative Register. 
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essary for the Mining Operations as provided in its approved Mf!"ing 
Project Feasibility Study. 

"Depreciation Charges" means the annual non-cash deduction from 
the Operating Income for the use of fixed assets that are subject to 
exhaustion, wear and tear and obsolescence during their employment in 
a Mining Operation. Its applicability and computation are regulated by 
existing taxation laws, the Mining Act and the IRA. Incentives relating to 
depreciation allowance shall be in accordance to the provisions of the 
Mining Act and the IRR. 

"Operating Income" means the Gross Output less Deductible Ex­
penses, while "Gross Output" has the meaning ascribed to it in the 
National Internal Revenue Code. 

d. Payment of Government Taxes and Fees. The Contractor shall promptly 
pay all the taxes and fees required by the Government in car-rying out the 
activities covered in the FTAA and in such amount, venue, procedure 
and time as stipulated by the particular law and implementing rules and 
regulations governing such taxes and·fees subject to all rights of objec~ 
tion or review as provided for in relevant laws, rules and regulations. In 
case of non-collection as covered by Clause 3-g-1 of this Section, the 
Contractor shall follow the prevailing procedures for availment of such 
non-collection in accordance with pertinent laws, rules and regulations. 
Where prevailing orders, rules and regulations do not fully recognize 
and implement the provisions covered by Clause 3-g-1 of this Section, 
the Government shall exert its best efforts to ensure that all such orders, 
rules and regulations are revised or modified accordingly. 

e. Recoverv of Pre-Operating Expenses. Considering the high risk, high 
cost and long term nature of Mining Operations, the Contractor is given 

. the opportunity to recover its Pre-Operating Expenses incurred during 
the pre-operating period, after which the Government shall receive its 
rightful share of the national patrimony. The Recovery Period, which 
refers to the period allowed to the Contractor to recover its pre-Ope rat· 
ing Expensf:3S as provided in the Mining Act and the IRA, shall be for a 
maximum of five (5) years or at a date when the aggregate of the Net 
Cash Flows from the Mining Operations is pqual to the aggregate of its 
Pre-operating Expenses, reckoned from the Date of Commencement of 
Commercial Production, whichever comes first. The basis for determin­
ing the Recovery Period shall be the actual Net Cash Flows from Mining 
Operations and actual Pre-Operating E~penses converted into its US 
dollar equivalent at the time the expenditure was incurred. 

"Net Cash Flow" means the Gross Output less Deductible Expenses, 
Pre-Operating Expenses, Ongoing Capital Expenditures and Working Capi­
tal charges. 

• f. Recoverable Pre-Operating Expenses Pre-Operating Expenses for re-
covery which shall be approved by the Secretary upon recommendation 
of the Director ~hall consist of actual expenses and capital expenditures 
relating to the following: 

1. Acquisition, maintenance and administration of any mining or explo­
ration tenements or agreements covered by the FTAA; 

2. Exploration, evalu8.tion, _feasibility and environrriental studies, pro· 
duction, mining, milling, processing and rehabilitation; 

3. Stockpiling, handling, transport services, utilities and marketing of 
minerals and mineral products; 

4. Development within the Contract Area relating to the Mining Opera­
tions; 
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CF= GO- DE+ 1- PE -OC 

Cumulative Present Value of Project Cash Flow ("CP") shall be 
the sum of the present value of the cumulative present value 
of project cash flow during the previous year (CP ,.1 · 1.1 0} and 
the Project Cash Flow Before Financing and Tax for the cur­
rent year ("CP'), and shall be calculated as follows: 

CP=(CP, '1.10)+CF 

Cumulative Present Value of Total Government Share Before 
Additional Government Share ("CGB") shall be the sum of: the 
present value of the cumulative present value of the Total 
Government Share during the previous year (CGA1•1 x 1.10), 
and the Basic Government Share for the current year (BGS), 
and shall be calculated as follows: · 

CGB = (CGA ,., '1.10) + BGS 

The Additional Government Share ("AGS") shall be: 

If: CGB 3 CP . 0.5 then AGS = 0 
If: CGB < CP . 0.5 then AGS = [ CP . 0.5] - CGB 

Cumulative Present Value of Total Government Share (CGA): 

CGA = CGB + AGS 

where: 
BGS = Basic Government Share shall have the mean-

GO = 
ing as described in Clause 3-g-1 hereof; 
Gross Output shall have· the same meaning 
as defined in the National Internal Revenue 
Code; 

CE ; Deductible Expenses shall have the meaning 
as described in Clause 3-c hereof; 
Interest payments on loans included in the 
Deductible Expenses shall be equivalent to 
those referred to in Clause 3-c-8 hereof; 

FE = unrecovered Pre-Operating Expenses; 
oc = On-going Capital Expenditures as defined in 

Clause 3-c hereof; 
CPI-1. = cumulative present value of project cash flow 

during the previous year; and 
CGAI·1= cumulative present value of total Government 

Share during the previous year. 

b) Profit Related Additjonal Government Share The Government 
shall collect an Additional Government Share frOm the Contractor 
based on twenty-five percent {25%) of the additional profits once 
the arithmetic average of the ratio of Net Income After Tax To 
Gross Output as defined in the National Internal Revenue Code, 
for the current and previous taxab!e years is 0.40 or higher 
rounded off to the nearest two decima! places. 

QQmQ.u.tatkm.. The computation of the Additional Government Share 
from additional profit shall commence immediately after the Re­
covery Period. If the computation covers a period of less than a 
year, the additional profit corresponding to this period shall be 
computed pro-rata wherein the total additional profit during the 
year shall be multiplied by the fraction of the year after recovery. 
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The additional profit shall be derived from the following formula: 

If the computed aver~ge ratio as derived from above is less 
than 0.40: · 

Additional .Profit ~ 0 . 

If the computed average ratio is 0.40 or higher: 

[ NIAT • ( 0.40 x GO ) ] 
Additional Profit = 

(1·1TR) 

The Additional Government Share from the additional profit is com­
puted using the following formula: 

Additional Government Share 
From Additional Profit = 25% x Additional Profit 

where: 
NIAT = Net Income After Tax for the particular taxable 

year under consideration. 
GO = Gross Output from operations during the same 

taxable year. 
ITR ~ Income Tax Rale applied by the Bureau of Inter· 

nal Revenue in computing the income tax of the 
Contractor during the taxable ·year. 

c) Additional Share Based from the Cumulative Net Mjning Revenue 
The Additional Government Share for a given taxable year shall 
be calculated as follows: 

(i) Fifty percent (50%) of cumulative Net Mining Revenue from 
the end of the Recovery Period to the end of that taxable year; 

LESS 

The Pro Forma FTAA Contract shall be used by the DENR, the Negotiating 
Panel and the mining appllcant for negotiation of the terms and conditions of the 
FTAA: Provided, That the terms and conditions provided in the Pro Forma FTA~ 
Contract shall be incorporat~d in each and every FTAA. 

Section 5. Status of Existing FTAAs 

All FTAAs approved prior to the effectivity of this Administrative Order shall 
remain valid and be recognized by the G9vernment: Provided, That should a 
Contractor desires to amend its FTAA, it shall do so by filing a Letter of Intent 
(LOI) Ia the Secretary thru lhe Director: Provided, further, That if the Contractor 
desires to amend the fiscal regime of its-FTAA, it may do so by seeking for the 
amendment of its FTAA's whole fiscal regime by adopting the fiscal regime 
provided hereof: Provided, finally, That any amendment of an FTAA other than .1' 
the provision on fiscal regime shall require the negotiation with the Negotiating 
Panel and the recommendation of the Secretary for approval of the President of 
lhe Republic of the Philippines. 

Section 6. Repealing Clause 

All orders and circulars or parts thereof inqonsistent with or contrary to the 
provisions of this Order are hereby repeated, amended or mOdified accordingly. 

Section 7. Effectivity 

This Order shall take effect fifteen (15) days upon its complete publication in 
newspaper of general circulation and fifteen (15) days after registration with 
the Office of the National Administrative Register. · 

Quezon City, Philippines 1ft_.{_-.._ 
A#N~ H. CERILLES 
/ Secretary 
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lated under Clause 3·g·1 hereof, ~ Dapartmant of Environmant and Natural Resources ~ 
(ii) Cumulative Basic Government S~are for that period as calcu- ~~ . Republic of the Phlllp~·nes 1: 

5
~~ 

AND LESS (if applicable) -::::;::: 1/isayas Awnue, Diliman, Quezon City, 1100 · · · 
Tel. Nos.: (632) 929-66-26 to 29 • (632) 929-62-52 

(iii) Cumulative Additional Governrrteot_Share in_respect ~f. the f?B- l. 929-66-20 • 929-66-33 to 35 
riod commencing at the end of the Recovery-Period and expir- 929-70-41 to 43 
ing at the end of the taxable year immediately prec.eding th 1 

taxable year in .;:uestion. . f December 27, 1999 

\ / 
"Net Mining Revenue" means the Gross Output from M' ing I~IST .riTIVE ORDER 
Operations during a Calendar year less Deduc;:tible Expe ses, Y A I · 
plus Government laxes, duties and fees included as ·part of o. 99 • 57 
ductible Expenses. 

3. Failure to Notify. If the Contractor does not notify the Government within 
the time conte~plated by Clause 3-g-2 of the formula for calculating the 
Additional Government Share which the Contra~.tor _wishes.'? _appl~. to 

SU~T : AMENDMENTS TO DEPARTMENT ADMINISTRA· 
TIVE ORDER NO. 96-40 OR THE "REVISED 
IMPLEMENTING RULES AND REGULATIONS 

Of Intent wltf'! the Bureau prior to the expiration of the Explora­
tion Permit, copy furnished the concerned Regional Office. Said 
Letter shall also provide therein its Intention over the area that 
m&y not be covered by the conversion to a Mineral Agreement 
or FTAA: Provided,,, That the MA or FTAA application shall be 
flied with the concerned Regional Office within thirty (30) days 
upon filing of the Letter of Intent: Provided, further, That the 
failure of the Permittee to file the MA or FTAA application within 
the prescribed period shall be construed that the Permittee elects 
to continue operation until the expiration of the Exploration 
Permit. 

Upon compliance by the Permittee with all the mandatory 
requirements and upon payment of the required conversion fee, 
ths ·application for con_verslon shall be evaluated and approved 
subject to Chapter Vf,ll/ld C.hMfG.r VI/ of DAD No. 96·40 and all 
other applicable provisions of, the Act and DAO No. 96-40: Pro· 
vided, That the term of the Explo'iatlon Permit shall be deducted 
from the terms of the Exploration/Pre-Feasibility Study/Feasi· 
blflty Study Period of the Mineral Agreement or FTAA." 

Section ·s. Section 39 {Terms and Conditions of a Mineral Agree~ 
ment) Is hereby amended, to read as follows: 

"The following terms and conditions shall be incorporated in the Min­
eral Agreement, namely: 
a. X X X 

b. Representations and warranties that the Contractor has, or has ac­
cess to, all th~ financing and technical capability and technology 
required to promptly and effectively carry out the objectives of the 
Agreement with the understanding to timely utilize these resources 
under its supervision pursuant to the periodic work programs and 

· related budgets, and when proper, providing an exploration period up 
to two (2) years from date of issuance thereof, renewable for like 
periods but not to exceed a total term of six (6) years tor nonmetal~ 
lie minerals exploration or eight (8) years for metallic miner~ 
als exploration, subject to annual review and approval by the 
Director in accordance with these implementing rules and regula­
tions: Provided, That In cases where further exploration is 
warranted and on condition that the Contractor has substan~ 
tlally Implemented the Exploration and Environmental Work 
Programs as verified by the Bureau/concerned Regional Of­
fice, the Secretary may further grant renewal of the Explora­

. tion Period: Provided, further, That the Contractor shall be 
required to set up a performance surety equivalent to the 
expenditure requirement of the Exploration and Environmen· 
tal Work Programs: Pro_vlded, finally, That the conduct of 
feasibility studies shall be Included during the term of the 
Exploration Period; 

C. X X X 
d. x x x After the exploration period and prior to or upon approval of 

Declaration of Mining Project Feasibility by the Director, the Contrac· 
tor shall finally relinquish to the Government any portion of the x x x 

X X X." 

Section 7. A new Section is her.eby added to allow the conversi_on of 

' .. :.:: 
>tl.:. 
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"Net Mining Revenue" means the Gross Output from M~' 
Operatioris during a Calendar year less Deductible Expe ses, 
plus Government taxes, duties and fees included as ·part o 
ductible Expenses. ~
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3. Failure to Notify. If the Contractor does not notify the Government within 
the time contemplated by Clause 3-g-2 of the formula for calculating the 
Additional Government Share which the Contractor wishes to apply to 
all of its Mining Operations, the Government shall select and inform the 
Contractor which option will apply to the latter. 

4. Filing and Payment of Addjtional Government Share Payment of the 
Additional Government Share shall commence after the Recovery Pe­
riod. The Additional Government Share shall be computed, filed and paid 
to the MGB within fifteen (15) days after the filing and payment of the 
final income tax return during the taxable year to the Bureau of Internal 
Revenue. Late filing and payment of the Additional Government Share 
shall be subject to the same penalties applicable to late filing of income 
tax returns. The Contractor shall furnish the Director a copy of its 
income t~x return not later than fifteen (15) days after the date of filing. 

A record of all transactions relating to the computation of the Addi­
tional Government Share shall be maintained by the Contractor and shall 
be made available to the Secretary or his/her authorized representative 
for audit. 

h. Sales and Exportation- The Contractor shall endeavor to dispose of the 
minerals and by-products produced in the Contract Area at the highest 
commercially achievable market price and lowest commercially achiev­
able commissions and related fees in the circumstances then prevailing 
and to negotiate for sales terms and conditions compatible with world 
market cOnditions. The Contractor may enter into long term sales and 
marketing contracts or foreign exchange a:nd commodity hedging con­
tracts which the Government acknowledges to be acceptable notwith­
standing that the sale price of minerals may from time to time be lower, or 
that the terms and conditions at sales are le·ss favorable, than those 
available elsewhere. 

-:-he Government shall be informed by.the Contractor when It enters 
into a marketing agreement with both foreign and local buyers. The 
Contractor shall provide the Government a copy of the final marketing 
agreement entered into with buyers subject to the confidentiality clause 
of the FTAA. 

The Government shall be entitled to check and inspect all sales and 
exportation of minerals and/or mineral products including the terms and 
conditions of all sales commitments. 

Sales commitments with affiliates, if any, shall be made only at prices 
based on or equivalent to arm's length sales and in accordance with 
such terms and conditions at which such agreement would be rri8.de if 
the parties had not been affiliated, wtth due allowance for normal selling 
discounts or cpmmissions. Such discounts Or comniissions allowed the 
aniliates must be no greater than the prevai_ling rate_ so that such dis· 

-cOunts or-commisslor1s-\Yil1--ri0t redUCe the- net proceeds o-f-sales to the 
Contractor below those which it would have received if the parties had 
not been affiliated. The Contractor shall, subject to confidentiality clause 
of the FTAA,_ submit to the Gove_rnment evidenc_e of the correctness of 
the figures used in computing the-Prices, discounts a-nd commissions,­
and a copy of the sales contract. 

The Contractor undertakes that any miriing, processing or treatment 
of Ore by the Contractor shall be conducted in accordance with such 
generally accepted international standards as are economically and tech· 
nically feasible, and in accordance with such standards the Contractor 
undertakes to use all reasonable efforts to optimize the mining recovery 
of Ore, from proven reserves and metallurgical recovery of minerals 
from the Ore: Provided, That it is economically and technically feasible to 
do so. 

For purposes of this Clause 3-h, an affiliate of an affiliated company 
means: 

SU~~ MENDMENTS TO DEPARTMENT ADMINISTRA-
TIVE ORDER NO. 96-40 OR THE "fiEVISED 
IMPLEMENTING RULES AND REGULATIONS 
OF REPUBLIC ACT NO. 7942, OTHERWISE 
KNOWN AS THE 'PHiliPPINE MINING ACT OF 
1995"' 

Pursuant to Section ·a of Republic Act No. 7942, otheiWise known as the 
"Philippine Mining Act of 1995" and Section 275 of Department Administrative 
Order (DAO) No. 96·40 entitled "Revised Implementing Rules and Regulations of 
Republic Act No. 7942, Otherwise Known as the 'Philippine Mining Act of 1995' 
", and in line with the policy of the Government to continuously provide for a 
responsive regulatory framework, DAO No. 96-40 is further revised as fol~ 
lows: 

Section 1. 

"x .X X. 

Clause b.3 of Section 15 (Areas Closed to Mining Applica­
tions) Is hereby amended, allowing the acceptance of 
Sand and Gravel Permit Applications without the consent 
of prior mining applicants except within Mineral Agree­
ment (MA) applications for sand, gravel and alluvial gold, 
to read as follows: 

3. Areas covered by FTAA applications which shall be opened for quarry 
resources mining applications pursuant to Section 53 hereof upon the 
written consent of the FTAA applicants: Provided, That sand and 
gravel permit applications shall not require consent from the 
FTAA, Exploration Permit or Mineral Agreement applicant, 
except tor Miners/ Agreement or Exploration Permit applies~ 
lions covering sand, gravel and/or alluvial gold: Provided, 
further, That the DirBCtor shall formulate the necessary guide­
lines to govern this provision; 

X X X." 

Section 2. Section 18 (Term/Maximum Areas Allowed under an Ex· 
ploratlon Permit) Is taereby amended to provide for a r:naxl­
mum term of six (6) years for nonmetallic minerals ex­
ploration and eight (8) years for metallic minerals explo­
ration, to read as follows: 

"The term of an Exploration Permit shall be for a period of two (2) 
years from date of issuance thereof, renewable for like periods but not 
to exceed a total term -of six (6) years for nonmetallic minerals 
exploration or eight (B) years for metallic minerals exploration: 
Provided, That no renewal of Permit shall be allowed unless the Permit­
tee has complied with all the terms and conditions of the Permit, and has 
ngt be~n found guilty of violation of any provision of_the A._ct and-these­
implementing rules and regulations: Provided, further, Th8t in cases 
where further exploration Is warranted and on condition that 
the Permittee has substantially Implemented the Exp~oratlon 
and Environmental Work Programs as verified by the Bureau/ 
concerned Regional Office, the Secretary may further grant re~ 
newal of the Exploration Permit: Provided, furthermore, That 
the Permittee shall be required to set up a performance surety 
equivalent to the expenditure requirement of the Exploration 
and Environmental Work Programs: Provided, finally, That the 
conduct of feasibility studies shall be Included during the term 
of the Exploration Permit. 

expenditure requirement of the Exploration and Environmen~ 
tal Work Programs: Provided, finally, That the conduct of 
feasibility sludies shall be Included during the term of the 
Exploration Period; 

C. X X X 
d. x x x After the exploration period and prior to or upon approval of 

Declaration of Mining Project Feasibility by the Director, the Contrac­
: tor shall finally relinquish to the Government any portion of the x x x 

X X X." 

Section 7. A new Section is her,eby added to allow the conversion of 
Mineral Agreement Applications to Exploration Permit Ap­
plications 

qSection 40-A. Conversion of a Mineral Agreement Application 
into Exploration Permit Application. 

An applicant tor a Mineral Agreement may, at its option, 
convert totally or partially Its Mineral Agreement application 
into an Exploration Permit application by filing a Letter of In­
tent with the Director/concerned Regional Director without los· 
lng Its priority rights over the area. Said Letter shall also pro­
vide therein Its lntentloo over the area that may not be covered 
by the conversion to an EP application. 

Upon compliance by the applicant with all the mandatory 
requirements and upon payment of the required conversion tee, 
the application for conversion shall be evaluated and approved 
subject to Chapter V of DAO No. 96·40 and all other applicable 
provisions of the Act and DAD No. 96-40: Provided, That the date 
of filing of the Exploration Permit application shall be reck~ 
o_ned from the date when the Mineral Agre'ement application 
was flied." 

Section 8. Section 42 (Temporary Exploration Permit) is hereby 
amended, to read as follows: 

"Upon the initial evaluation by the Bureau of th.e Mineral 
Agreement application, taking into account Area Status and 
Clearance, financial and technical capability, Exploration and 
Environmental Work Programs, proof of consultation with the 
concerned communlty(Jes), and absence of any adverse claim, 
protest or opposition as certified Py the concerned Panel of 
Arbitrator/Mines Adjudication Board, the Director may. upon the 
request of the applicant, issue a one-time non-renewable Temporary 
Exploration Permit (TEP) with a term not exceeding one (1) year to under­
take exploration subject to the applicable provisions of Chapter V of 

_ JbeseJmplementing rules and regulations: Provided, That the term of the 
TEP shall be deducted from the exploration period of the Mineral Agree­

- rpent: Provided, __ further, That in the evenUhat the Mineral Agreement 
~~prrcratrO"O IS disapprOVed by the Secretary, the TEP is deemed automati­
jlly canceled. 

1 Upon approval of the TEP, the Director shall cause the regis­
t(ation of the same with the Bureau/concerned Regional Office 
tkter payment of the required fees." . I . 

Soc~on 9. Section 48 (Issuance of Special Mines Permit) is hereby 
amended, to read as follows: 

~An applicant for Mineral Agreement whose application is 
1/id and existing, has been granted an Area Status and Clear~ 
'Ce, NCIP Precondition Certification and endorsement from 

concerned Sanggunlan, and has no pending mining dis~ 
te/conflict as certified by the concerned Panel of Arbitrators/ 

rnes Adjudication Board, may file an application for Special Mines 
rmit with the Bureau/concerned Regional Office. A Special Mines Per­
(SMP) may be issued by the Director upon clearance by the _Secre­

t;ly .. ~h': ~MP shall be for a· period of one (1) year renewable once: 
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nically feasible, and in accordance with such standards the Contractor 
undertakes to use all reasonable efforts to optimize the mining recovery 
of Ore. from proven reserves and metallurgical recovery of minerals 
from the Ore: Provided, That it is economically and technically feasible to 
do so. 

For purposes of this Clause 3-h, an affiliate of an affiliated company 
means: 

a) any company in which the Contractor holds fifty percent (50%) 
or more of the shares; 

b) any company which holds fifty percent (50%) or more of the 
Contractor's shares; 

c) any company affiliated by the same definition in (a) or (b) to an 
affiliated company of the Contractor is itself considered an affili­
ated company for purposes of the FTAA; 

d) any company which, directly or indirectly, is controlled by or con­
trols, or is under common control by the Contractor; 

e) any shareholder or group of shareholders of the Contractor or of 
an affiliated company; or 

f) any individual or group of individuals in the employment of the 
Contractor or of any affiliated company. 

Control means the power exercisable, directly or indirectly, to direct or 
cause the direction of the management and policies of a company exer­
cised by any other company and shall include the right to exercise 
control or power to acquire control directly or indirectly, over the 
company's affairs and the power to acquire not less than fifty percent 
(50%) of the share capital or voting power of the Contractor. For this 
purpose, a creditor who lends, directly or indirectly, to the Contractor, 
un1ess he has lent money to the Contractor in the ordinary course of 
money-lending business, may be deemed to be a Person with power to 
acquire not less than fifty percent (50%) of the share capital or voting 
power of the Contractor if the amount of the total of its loan is not less 
than fifty percent (50%) of the total loan capital of the Company. 

If a person ("x") would not be an affiliate of an affiliated company 
{"y") on the basis of the above definition but would be an affiliate if each 
reference in that definition to "fifty percent {50%)" was read as a refer­
ence to "forty percent (40%)" and the Government has reasonable 
grounds for believing that "x" otherwise controls ''y" or "x" is otherwise 
controlled by "y", then, upon the Contractor being notified in writing by 
the Government of that belief and the grounds therefore, ux" and "y" 
shall be deemed to be affiliates unless the Contractor is able to produce 
reasonable evidence to the contrary. 

I. Price or Cost Transfers. The Contractor commits itself not to engage in 
transactions involving price or cost transfers in the sale of minerals or 
mineral products and in the purchase of input goods and services result­
ing either in the- illegitimate loss or reduction of Government Share or 
illegitimate increase in Contractor's share. If the Contractor engages 
affiliates or an affiliated company in the sale of its mineral products or In 
providing goods, services, loans or other forms of financing hereunder, 
it shi3.11 do so on terms "no less than would b8" th8 case with un-related 
persons in arms-length transactions. 

Secti_on. 4. . pro Forma FTAA __ Contr~et 

The fiscal regime provided herein, and the terms and conditions provided in 
the Mining Act and IRR shall be embodied in a Pro Forma FTAA Contract to be 
prepared by the Department of Environment and Natural Resources. The Pro 
Forma FTAA Contract shall also incorporate such other prov(sions as the DENA 
may formulate as a result of consultations or negotiations conducted for that 
purpose with concerned entities. 

,. 
l 

concerned Regtonal Ottlce, tne secretary may runner gram re· 
news/ of the Exploration Permit: Provided, furthermore, That 
the Permittee shall be required to set up a performa."'ce surety 
equivalent to the expenditure requirement of the Exploration 
and Environmental Work Programs: Provided, finally, That the 
conduct of feasibility studies shall be included during the term 
of the Exploration Permit. 

xxx." 

Section 3. A new Section Is hereby added to allow the transfer of 
Exploration Permit Applications, to read as follows: 

"Section 19-A. Transfer or Assignment of Exploration Permit Ap· 
plication 

Transfer or assignment of Exploration Permit applications 
shall be allowed subject to the approval of the Director/con· 
cerned Regional Director taking Into account the national In· 
terest and public welfare: Provided, That such transfer or as· 
signment shall be subject to eligibility requirements and shall 
not be allowed in cases Involving speculation." 

Section 4. 

a. X X X 
b. X X X 

Section 22 (Terms and Conditions of an Exploration Per­
mit) Is hereby amended to conform with the amendments 
of Section 18, to read as follows: 

"An Exploration Permit shall contain the following terms and con­
ditions: 

c. The term of the Permit shall be for a period of two (2) years from date 
of issuance thereof, renewable for like periods but not to exceed a 
total term of six (6) years tor nonmetallic minerals exploration 
or eight (B) years for metallic minerals exploration: Provided, 
That no renewal of Permit shall be allowed unless the Permittee has 
complied with the terms ~nd conditions of the Permit and has not been 
found guilty of violation of any provision of the Act and these imple­
menting rules and regulations: Provided, further, That in cases 
where further exploration is warranted and on condition that 
the Permittee has substantially Implemented the Exploration 
and Environmental Work Programs as verified by the Bu­
reau/concerned Regional Office, the Secretary may further 
grant renewal of the Exploration Permit: Provided, further· 
more, That the Permittee shall be required to set up. a perfor­
mance surety equivalent to the expenditure requirement of · 
the Exploration and Environmental Work Programs: Pro­
vided, finally, That the conduct of feasibility studies shall be 
Included during the term of the Exploration Permit; 

d. X X X 
X X X." 

Section 5. A new Section Is hereby added to allow the conversl_on 
of Exploration Permit to an MA or FTAA 

"secuon Z3-A. _conversion _of Exploration Permit to Mineral 
Agreement or -Financial or- Technical Assistance 
Agreement ! 

A Permittee who has conducted preliminary exploration ac· 
tlvltles may, at Its option, conve1 totally or partially Its Explo· 
ration Permit ·to a Mineral Agreement or FTAA by tiling a Letter 

I 

ahce, NCIP Prec-Ondition Ce;tification and endorsement from 
the concerned Ssnggunian, and has no pending mining dis­
pUte/conflict as certified by the concerned Panel of Arbitrators/ 
Mines Adjudication Board, may file an application for Special Mines 
Permit with the Bureau/concerned Regional OffiCe. A Special Mines Per­
rrjit (SMP) may be issued by the Director upon clearance by the Secre~ 
ta'ry. The SMP shall be for a· period of one (1) year renewable once: 
Provided, That the SMP may be further renewed depending upon 
the nature of the deposit, the propriety of the mining operation, 
the environmental and community relations track record of the 
applicant, faithful compliance with the terms and conditions of 
the SMP and diligence of the applicant in pursuing the Mineral 
Agreement application, subject to the approval of the Secre-
tary. ' 
! In cases where public welfare so requires, the Secretary may, 

Btter verification and evaluation of the Bureau, grant other form/ 
S, of Special Mines Permit so as to address the specific condi­
t(ons In the area concerned. 
. The SMP shall be granted, subject to the following condi-

tions and requirements: . 
That the applicant is already operating or has completed the de­
velopmenV construction stage and is ready to begin operations 
or has a readily available ore for mining subject to verifica­
tion by the Bureau; 

~ That the applicant x x x 
ix x." 

Seclon 10. Section 53 (Filing of FTAA Applications/Mandatory Require­
ments) Is hereby amended primarUy to include a new 
paragraph, to read as follows: 

I 

"x X X 
X X X 

rxx X X X 
Prior to construction, development and/or utilization ~ 
1. Mining Project Feasibility Study; 

J} 2. Development/Construction/UtiliztttiQil Work Program; 
3. Approved Survey Plan of the mining area; 
4. Env.i,ronmental Compliance Certificate; and 
5. Envl'ronmental Protection and Enhancement Program. 

Provided, That any application x x x 

In the approval of the Mining Project Feasibility Study, the 
Director shall take into consideration, among others, the ex~ 
pected life of mine, grade management, mining sequence, con­
Servation measures and the capability of the Project to contrib­
ute:the Government Share and to absorb the environmental and 
social costs. 

Sectloh 11. A new Section is hereby added to allow the conversion of 
- FTAA Applications to Exploration Permit Applications, to 

read as follows: 

"Section 57·A. Conversion of a FTAA Application into Explora­

\ tion Perll_lit Application 

iAn sppllcant tor a FTAA may, at its option, convert totally or 
partially Its FTAA Application into an Exploration Permit Ap­
plication by filing ·a Letter of Intent with the Director/concerned 
Rflglona/ Dlrectoi without losing its priori!Y rights over the ap· 

[ 


