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AUBJECT
MENTATION.OF DENR ADMINISTRATIVE OR-
DER NO. 96-40 OR “REVISED IMPLEMENTING
RULES AND REGULATIONS OF REPUBLIC ACT

‘ OTHERWISE KNOWN AS THE ‘PHIL-
IPPINE MINING ACT 5" .

In order {o achieve a consistent implementation of DENR Administrative
Order No. 96-40 or the Revised Implamenting Rules and Regulations of Republic
Act No. 7942, the following clarificatory guidelines are hereby promulgated:

Area Status and Clearance of Applications for Exploration
Permit, Mineral Agreement and Financial or Technlcal As-
sistance Agreement

Section 1.

Before securing the Area Status and Clearance from the pertinent DENR
Sectors, the Bureaw/concerned Regional Office(s) shall first check in iis con-
fro! maps if the area is freefopen for mining applications. Only cleared mining
applications shail be forwarded to the pertinent DENR Sectors for Area Status
and Clearance in accordance with DENR Memorandum Order No. 98 - 03.
Section. 2. “Duly Authorized Representative” of Permittee

Under the terms and conditions of an Exploration Permit, the duly authorized
representative of a Permiltee refers to entities/service contractors to whom the
Permittee ‘has entered into an operating agreement or other similar forms of
agreement duly approved by the Secretary.

Section 3. Renewal of Exploration Permit

The failure of a Permittee lo apply for a renewal of the Exploration Permit
within the prescribed period shall automatically open the area to mining applica-
tions upon the expiration of the said Permit,

Section 4. Mandatory Requirements by a Permittee for an Applica-
tion for MA/FTAA (Section 30)
The Exploraticn and Environmental Work Programs are not applicable as
.mandatary requirements for an application for a Mineral Agreement or Financial
or Technical Assistance Agreement by a Permitiee, hence, these documents
shall not be required in the filing of said application.
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SUBJECT GUIDELINES ESTABLISHING THE FISCAL RE-

GIME OF FINANCIAL OR TECHNICAL ASSIS-
TANCE AGREEMENTS

Pursuant to Section 81 and other pertinent provisions of Republic Act No.
7942, otherwise known as the Fhilippine Mining Act of 1995 (the "Mining Act"),
the following guidelines establishing the fiscal regime of Financial or Technical
Assistance Agreements (FTAA) are hereby promulgated.

Section 1, Scope

This Administrative Order is promulgated to:

a. Establish the fiscal regime for FTAAs which the Government and the
FTAA Contractors shall adopt for the large-scale exploration, develop-
ment and commercial utilization of mineral resources in the country; and

b. Provide for the formulation of a Pro Forma FTAA embodying the fiscal
regime established herein and such other terms and canditions as pro-

of the Mm:ng Act.
Section 2. Objeclives
The objectives of this Administrative Order are:
a. To achieve an equitable sharing among the Government toth National
and Local, the FTAA Contractor and the concerned communities of the
.. ... resources development; and
" b. To ensure a falr, equitable, competitive and stable mvestment regime for
the large scale exploration, development and commercial utilization of
minarals.

Section 3. Fiscal Regime of a Flnanclal or Technical Assistance Agree-
ment

The Financial or Technical Assistance Agreement which the Government

the following provisions:

a. Geperal Principles. The Government Share derived from Minina QOpera-

vided in the Mining Act and the Implementmg Rules and Hegulattons { RFI) _

benefits derived from mineral resources to ensure sustainable mineral

and the FTAA Contractor shall enter mto shall have a Fiscal Regime embodying - |-

5. All Government taxes and fees;

6. Payments made to local Governments and infrastrircture contribu-
tions;

7. Payments to landowners, surface rights holders, Claimowners, in-
cluding the Indigenous Cultural Communities, if any;

8. Expenses incurred in fulfilling the Contractors obligations to contrib-
ute to national development and training of Philippine personnel;

9. Consulting fees incurred inside and outside the Philippines for work
related directly to the Mining Operations:

10.The establishment and administration of field and reglional offices

including administrative overheads incurred within the Philippines

which are properly allocatable to the Mining Operations and directly

related to the performance of the Contractor's obligations and exer-

cise of its rights under the FTAA,;

Costs incurred in financial development, including interest en loans

payable within or outside the Philippines, subject to the financing

requirernents required in the FTAA and to a limit on debt-equity ratio of

5:1 tor investments equivalent to 200 Million US Dollars or less, or for

1.
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the first 200 Million US Dollars of investments in excess of 200 Million | Pt

US Dollars; or 8:1 for that part of the investment which exceeds 2p4™
Million US Dollars: Provided, That the interasts shal not be more'than
the prevailing international rates charged for similar types of transac-
tion at the time the financing was amranged;

12.All costs of constructing and developing the mine incurred before the
Date of Commencement of Commerctal Production, inctuding capital
and property as hereinafter defined irrespective as to their means of
financing, subject to the limitations defined by Clause 3-f-11 hereof,
and inclusive of the principal chligation and the interests arising from
any Coniractor's leasing, hiring, purchasing or similar financing ar-
rangements including all payments made to Government, both Na-
tional and Local; and

13.General and adminisirative expenses actually incurred by the Con-
tractor for the benefit of the Contract Area.

The foregoing recoverable Pre-Operating Expenses shall be subject to

~ wverification of its actual expenditure by an independent audit recognized

e

by the Government and chargeable against the Contractor.
Government Shate.

1. Basic Government Share. The following taxes, fees and other such
charges shall constitute the Basi¢ Governmenl Share:
a) Excise tax on minerals;
b} Contractor's income tax;
c) Customs duties and fees on imported capital equipment;
d) Value added tax on the purchase of imported equipment, goods
and services,
@) Withholding tax on interest payments on foreign loans;
f) Withholding tax on dividends to foreign stockholders;
g) Royalties due the Government on M:neral Reservations;
h) Documentary stamps taxes;
i)y Capital gains tax;
i} Local business ax;
k) Real property tax;
[} Community tax;
m) Occupatign fees;
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The failure of a Permittee to apply for a renewal of the Exploration Permit
within the prescribed period shall automatically open the area te mining applica-
tions upon the expiration of the said Permit.

Sectlon 4, Mandatory Requirements by a Permittee for an Applica-
: tion for MA/FTAA {Section 30}

The Exploraticn and Environmental Work Programs are not applicable as
mandatory requirements for an application for a Mineraf Agreement or Financial
or Technical Assistance Agreement by a Permittee, hence, these documents
shall not be required in the filing of said application.

Section 5. Mandatory Requirements for Mineral Agreement Application

Mineral Agreement applications going directly into the development/operat-
ing phase shall be required to submit a Three (3)-Year Development/Utilization
Work Program, instead of a Two {2)-Year Exploration Work Program. The
Development/Utilization Waork Program shall be accompanied by an appropriate
Mining Project Feasibility Study (MGB Form No, 5-3) duly prepared, signed and
sealed by a licensed Mining Engineer, Gedlogist or Metallurglcal Engineer and
the pertinent Declaration of Mining Project Feasibility duly signed by the appli-
cant.

Section 6. Registration of Mineral Agreement

In the registration of the Mineral Agreement, it shall be first forwarded to the
Bureau for numbering upon approvai of the Secretary, thence, to the con-
cerned Regional Office for registration, for areas outside Mineral Reservations.
The Director/concerned Regional Director shall notify the Gontractor to cause
the registration of its Mineral Agreement with the Bureau for areas inside
Mineral Reservations or with the concerned Regional Office for areas ouiside
Mineral Reservations within fifteen (15) working days from receipt of the writ-
ten notice.

Section 7. Availment of Multiphase Activities under the FTAA

Any two {2) or more of the periods (Exploration, Pre-Feasibility Study, Fea-
sibility Study) provided in Section 52 of the DENR Administrative Order No, 96-
40 may be simultaneously undertaken in one approved contract area, as the
need of the Contractor may arise, subject to the pertinent provisions of Saction
60 of the same Administrative Order: Provided, That tha Contractor shall file a
‘Notice to the concerned Regional Office, copy furnished the Bureau, of its
intention to avail of the renewal of the Exploration Peried or to advance tofavail
of the Pre-Feasibility Study/Feasibility Study/Development and Construction/
Operating Period, as deemed applicable, either in the whole or a portion of the
Contract Area, subject i¢ the approval of the Director. i

Failure of the Contractor to file the Nolice to avail of the renewal of the
Exploration Period or to advance tofavail of the Pre-Feasibility Study/ Feasibility
Study Period shall mean that the said periods shall not be availed of by the
Contractor,
Section 8. Three (3) Letters-Notice Policy

The Mines and Geosciences Bureau shall adopt the Three (3) Letters-
Notice pohcy in exacting compliance of mining applicants with all requirements
to support mining applications. Thus, each Letter-Notice shail give the mining
applicant fifteen (15} to thirty (30) days upon receipt of the Letier-Notice to
comply with the pertinent requirements: Provided, That an interval of no more
than thirty (30} days between deadlines shall be observed in sending the
Letiers-Noftica.

The failure of the mining applicant to fully comply with the requirement as
embodied in the Letters-Notice shall be a ground for denial of the mining appli-
cation.

Section 9. Authorized Capitalization

The minimum authorized capital of Ten Million Pesos (P 10,000,000.00) and
paid-up capital of Two Million Five Hundred Thousand Pesos (P 2,500,000.00)
reqauired for a corporehon/essomatlonlcooperatlvel partnership under DENR

AAmemn o el imm

b. To ensure a fair, équitab'le, competitive and stable investment regima for
the large scale exploration, development and commercial utilization of
minerals,

Section 3. Fiscal Regime of a Financial or Technical Assistance Agree-
ment

The Financial or Technical Assistance Agresment which the Government

and the FTAA Contractor shall enter into shall have a Fiscal Regime embodying -

the following provisions:

a. General Principles. The Government Share derived from Mining Opera-
tions after the Date of Commencement of Commercial Production shali be
determined in accordance with this Section.

b. Ocgupalipn Fees, Prior to or upon registration of the FTAA and on the
same date every year thereafter, the Contractor shall pay to the con-
cerned Treasurer of the municipality(fies) or city(ies} the required Occu-
pation Fee over the Contract Area at the rate prowded for by existing
laws, rules and reguiations.

¢. Deductible Expenses. Allowable deduciible expenses shall include alt
the expenses incurred by the Contraclor directly, reasonably and nec-
essarily related to the Mining Operations in the Contract Area in a Calen-
dar Year during the Operating Phase. Aliowable deductible expenses
shall include the following:

1. Mining, milling, transport and handling expenses together with smelt-
ing and refining costs other than smelting and refining costs paid to
third parties;

2. General and administrative expenses actually incurred by the Con-
tractor in the Philippines; .

3. Consulting fees:

- a) Incurred within the Philippines for work related to the project
b) incurred outside the Philippines for work related to the project:
Provided, That such fees are justifiable and subject to the ap-
proval of the Director.

4. Environmental expenses of the Contractor including such expenses
necessary to fully comply with its environmental obligations as stlpu
lated in the environmental protection provnsnon of the FTAA and in the
IRR;

5. Expenses for the development of host and neighboring communities

and for the development of geosclence and mining technology as

stipulated in the FTAA and in the IRR together with the training costs
and expenses referred to In the FTAA,

Royally payments to Claimowners or surface land owners relating to

the Contract Area during the Operatlng Phase;

No@

Contract Area after the pre-operating period;

Interest expenses charged on loans or such other financing-related
‘expenses Incurred by the Contractor subject to the financing re-
quirement in the FTAA, which shall not be more than the prevailing
international rates charged for similar types of transactions at the
lime the financing was arranged, and where such loans are neces-
sary for the operations; and .

9. Government taxes, dulies and fees.

m

‘ Ongoing Capital Expendifures shall be considered as capital ex-
penses subject to Depreciation Charges,

“Ongoing Capital Expenditures” shall mean expenses for approved

acquisitions of equipment and approved consiruction of buildings nec-

essary for the Mining Operations as provided in its approved Mining
Project Feasibility Study.

' “Depreciation Charges” means the annual non-cash deduction from
the Operating Income for the use of fixed assets that are subject to

exhaustion, wear and tear and obsolescence during their employment in
a Minina Oparatinn Ite anmlicakilibe ned anoaecdeiice e o

Continuing exploration and mine development expenses within the |
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¢} Customs duties and fees on imported capital equipment:

d) Value added tax on the purchase of imported equipment, goods
and services;

e) Withholding tax on interest payments on foreign loans;

f} Withholding tax on dividends to foreign stockholders;

g) Royalties due the Government on Mlneral Reservations;

h) Documentary stamps taxes;

i) Capital gains tax;

i} Local business tax;

k) Real property tax;

I} Community tax;

m) Occupation fees;

n} Ali other local Government taxes, fees and imposts as of the
effective date of the FTAA;

o) Special Allowance, as defined in the Mining Act; and

p)} Royalty payments to any Indigenous People(s)/indigenous Cul-
tural Community (ies).

From the Effective Date, the foregoing taxes, fees and other such
charges constituting the Basic Government Share, if applicable, shall
be paid by the Coniractor: Provided, That above items (a) tc (g} shall
not be coliected from the Contractor upon the date of approval of the
Mining Project Feasibility Study up to the end of the Recovery Period.
Any taxes, fees, royaliies, allowances or other imposts, which should
not be collected by the Government, but nevertheless paid by the
Contractor and are not refunded by the Government before the end
of the next taxable year, shali be included in the Government Share in
the next taxable year. Any Value-Added Tax refunded or credited
shall not form part of Government Share.

2. Mﬂmﬂﬁwm_tm Prior to the commencement of Devel-
opment and Construction Phase, the Contractor may select one of
the formula for calculating the Additional Government Share set out
below which the Contraclor wishes to apply to all of its Mining Op-
erations and notify the Government in writing of that selection, Upon
the issuance of such notice, the formula so selgcled shall thereafter
apply to all of the Contractor’s Mining Operations.

a) Fifty-Fitty Sharing of the Cumulative Present Value of Cash Flows,
The Government shall collect an Additional Government Share
from the Contractor equivalent to an amount which when aggre-
gated with the cumulative present valug of Government Share
dwing the previous Contract Years and the Basic Government
Share for the current Contract Year is equivalent to a minimum of
fitty perceni (50%) of the Cumulative Present Value of Project
Cash Flow before financing for the current Contract Year, as
defined below.

Computation. The computation of the Additional Government Share
shall commence immediately after the Recovery Period. If the com-
putation covers a period of less than one year, the Additional
Government Share corresponding to this period shall be com-

puted pro-rata wherein the Additional Government Share during --| -

the year shall be muitiplied by the fraction of the year after recav-
ery. The Additional Government Share shall be computed as
follows:

Project Cash Flow Belore Financing and Tax (“CF"} for a tax-
able year shall be calculated as follows:

CF=GO-DE+I1-PE-OC

Cumuiative Present Valus of Project Cash Flow (“CP") shall be
tha sum of the present value of the cumulative present value
of project cash flow during the previous year (CP " 1.10) and
the Project Cash Flow Before Financing and Tax for the cur-
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catiaon.

Section 9. Authorized Capitalization
The minimum authorized capital of Ten Million Pesos (P 10,000,000.00) and
. paid-up capital of Two Million Five Hundred Thousand Pesos (P 2,500,000.00)
required for a corporation/association/cooperative/ partnership under DENR
Memorandum Order No. 88-10 shall apply to the principal applicant whether or
not this applicant is supported by an cperator or service contractor thru an
operating agreement or ather similar forms of agreement: Provided, That in the
case of a mining application with two (2} or more applicants as co-applicants,
the minirnum authorized capital of P 10 Million and paid-up capital of P 2.5 Million
may be required from just one (1) of the co-applicants.

In the case of a mining application by an individual, the minimum ameunt of
Two Million Five Hundred Thousand Pesos (P 2,500,000.00) shall be required
as proof of financial capability, which shall be in the form of a bank deposit or
credit line,

Consistent with the provisions of DENR Memorandum Order No, 98-10, the
foregoing requirements shall be mandatory in the acceptance of a mining appli-
cation.

Section 10. Prior Approval by the Sanggunian

Prior approval or indorsement by any two (2) of the concerned Sanggunian
(Panlalawigan, Bayan and Barangay) shall be required in support of mining
applications intended for development and/or utilization purposes. In the case
of mining applications intended for exploration, a proof of consultation with/
project presentation to any two (2) of the concerned Sanggunian shall be
required.

In either case, the proot of prior approval, indorsement, consultation and/or
project presentation shall be in the form of a formal Resolution or Certification
by the concerned Sanggunian.

Section 11. Approval of Memorandum of Agreement/Option Agree-
ment/ Operating Agreement and other similar forms of
Agreement under Mining Rights/Applications

-Memorandum of Agreement(s)/Option  Agreement{s)/QOperating
Agreement(s) and other similar forms of Agreements under a mining application
shall be registered with the Bureau/concerned Regicnal Office and shall form
part of the supporting document of a mining application, subject to the evalua-
tion of the Bureau/Regional Office:-Such agreement shall be deemed approved
upan approval of the mining application. ~

Memorandum of Agreement{s)/Option Agreement(s)lOperatton Agreement
or other similar forms of Agreement entered into under a mining permit/centract
shall be registered with the Bureau/concerned Regional Office and shall be
subject to the approval of the Secretary upen evaiuation and recommendation
by the Director. Any of such Agreement that is not duly registered and/or
approved by the DENR Secretary shail be deemed void in so far as the Depart-
ment is concerned.

Sectlon 12, Effectl\nty
This Order shall take eifect fifteen {1 5} days after its complete publication in

a newspaper of general circulation and fifteen (15} days after ragistration with
1he Office of the Natxonal Admmlstratwe Hegsster

ONIO H. CERILLES
Secretary
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essary for the Mining Operahons as prowded in nls approved M nlng
Project Feasibility Study. ‘

“Depreciation Charges” means the annual non-cash deduction from
the Operating Income for the use of fixed assets that are subject to

“exhaustion, wear and tear and obsolescence during their employment in

a Mining Operation. Its applicability and computation are regulated by
existing taxation laws, the Mining Act and the IRR. Incentives relating to
depreciation allowance shall be in accordance to ihe provisions of the
Mining Act and the [RR.

“Operating Income” means the Gross Output less Deductible Ex-
penses, while “Gross Outpul” has the meaning ascribed to it in the
National Internal Revenua Code.

d. Payment of Government Taxes and Fees. The Contractor shail promptly

pay all the taxes and fees required by the Government in carrying out the
activities covered in the FTAA and in such amount, venue, procedure
and time as stipulated by the particular law and implementing rutes and
regulations governing such taxes and-fees subject to all rights of objec-
tion or review as provided for in relevant laws, rules and regulations, In
case of non-collection as covered by Clause 3-g-1 of this Section, the
Contractor shall follow the prevailing procedures for availment of such
nen-collection in accordance with pertinent laws, rules and regulations.
Where prevailing orders, rules and regulations do not fully recognize
and implement the provisions covered by Clause 3-g-1 of this Section,
the Government shall exeri its best efforts to ensure that all such orders,
rules and regulations are revised or modified accordingly.

. Recovery of Pre-Operating Expenses. Considering the high risk, high

cost and long term nature of Mining Operations, the Contractor is given

. the opportunity to recover its Pre-Operating Expenses incurred during

the pre-operating period, after which the Government shall recelve its
rightful share of the naticnai patrimony. The Recovery Period, which
refers to the pericd allowed to the Confractor to recover its Pre-Operat-
ing Expenses as provided in the Mining Act and the IRR, shall be for a
maximum of five (5) years or at a date when the aggregate of the Net
Cash Flows from the Mining Operations is equal to the aggregate of its
Pre-operating Expenses, reckoned from the Date of Commencemant of
Commaercial Production, whichever comes first. The basis for determin-
ing the Recavery Period shall be the actual Net Cash Flows from Mining
Operations and actual Pre-Operating Expenses convarted into its US
dollar equivalent at the time the expenditure was incurred.

“Net Cash Flow"” means the Gross Outpui less Deductible Expenses,
Pre-Operating Expenses, Ongoing Capital Expenditures and Working Capi-
tal charges

. M&Eﬁﬂgﬂaﬂﬂm Pre Operatmg Expenses for re-

covery which shall he approved by the Secretary upon recommendation
of the Director shall consist of actual expenses and capital expenditures
relating to the following:

* 1. Acquisition, maintenance and administration of any mining or explo-

ration tenemants or agreements covered by the FTAA;

2. Exploration, evaluation, feasibility and environmental studies, pro-
duction, mining, milling, processing and rehabilitation;

3. Stockpiling, handling, transport services, utilities and marketing of
minerals and mineral products;

4. Development within the Contract Area relating to the Mining Opera-
tions;

CF=GO-DE+|-PE-QC

Cumulative Present Value of Project Cash Flow (“CP") shall be
the sum of the present value of the cumulative present value
of project cash flow during the previous year (CP , " 1.10} and
the Project Cash Flow Before Financing and Tax for the cur-
rent year ("CF"), and shall be calculated as follows:

= (CP,, "1.10)+CF

Cumulative Present Value of Total Government Share Before
Additional Government Share ("CGB") shall be the sum of: the
present value of the cumulative present value of the Total
Government Share during the previous year (CGA , x 1.10),
and the Basic Government Share for the current year (BGS),
and shall be calculated as follows:

CGB = (CGA , "1.10) + BGS

The Additional Government Share ("AGS") shall be:

. CGB3CP’ 05 then AGS=0

If: CGB < CP°0.5then AGS =[CP° 05)- CGB

Cumulative Present Value of Total Government Share (CGA):
CGA = CGB + AGS

where:
BGS = Basic Government Share shall have the mean-
ing as described in Clause 3-g-1 hereof;
GO = Gross Output shall have-the same meaning
as defined in the National Imernaf Revenue
Code;
DE = Deductible Expenses shall have the meaning
as described In Clause 3-c hereof;
Interest payments on loans included in the
Deductible Expenses shall be equivalent to
those referred to in Clause 3-¢-8 hereaof;
unrecovered Pre-Operating Expenses;
On-going Capital Expenditures as defined in
Clause 3-c hereof;
CP.," = cumulative present value of project cash flow
during the previous year; and
CGA = cumulative present value of total Government
Share during the previous year.

0

ol

b} { I itiopal Govarnm re, The Government
shall collect an Additional Government Share from the Contractor
based on twenity-five percent (258%) of the additional profits once
the arithmetic average of the ratio of Net Income After Tax To
Gross Oulput as defined in the National Internal Revenue Code,
for the current and previous taxable years is 0.40 or higher
reunded off to the nearest two demmal places.

Computation, The computation of the Additional Government Share
from additional prefit shall commence immediately after the Re-
covery Pertod. If the computation covers a period of less than a
year, the additional profit corresponding to this period shall be
computed pro-rata wherein the total additional profit during the
year shall be multiplied by the fraction of the year after recovery.
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The addilional profit shall be derived from the following fermula:
If the computed average ratio as derwad from above is Iess
. than 0.40:
Additional Profit =

If the computed average ratio is 0.40 or higher:

[NIAT - (040X GO} ]
(1-TR)

Additional Profit =

-The Additional Gavernment Share from the additional profit is com-

puted using the following formula:

o) A

Additional Government Share
From Additional Profit = 25% x Additicnal Profit

where:
NIAT = Net Income After Tax for the particular taxable
year under consideration,
GO = Gross Output from operations during the same
. taxable year.
TR = Income Tax Rate applied by the Bureau of Inter- .
: nal Revenue in computing the income tax of the
Contractor during the taxable year.
dditional Share Based fr

The Additional Government Share for a gnven taxable year shall
be calculated as follows:

(i} Fifty percent (50%) of cumulative Net Mihing Revenue from
the end of the Recovery Period to the end of that taxable year,

LESS

{iiy Cumulative Basic Government Share for that period as calcu-
lated under Clause 3-g-1 hereof;

AND LESS (if applicable)

riod commeneing at the end of the Recovery Period and expir-
ing at the end of the taxable year immediately preceding th
taxable year in suestion.

“Net Mining Revenue” means the Gross Oulput from Mining
Operations during a Calendar year less Deductible Expefises,
plus Government taxes, duties and fees included as part of
ductible Expenses.

3. Failure to Notify, If the Contractor does not ndtify the Government within

the time contemplated by Clause 3-g-2 of the formula for calculating the
Additional Government Share which the Contractor wishes to apply to

The Pra Forma FTAA Contract shall be used by the DENR, the Negotiating
Panei and the mining applicant for negotiation of the terms and conditions of the
FTAA: Provided, That the terms and conditions provided in the Pro Forma FTAA
Contract shall be |ncorporated in each and every FTAA,

-

Section 5. Status of Existing FTAAs

All FTAAs approved prior to the efiectivity of this Administrative Order shall
remain valid and be recognized by the Government: Provided, That should a
Contraclor desires lo amend its FTAA, it shall do so by filing a Letter of Intent
{LO) to the Secretary thru the Director: Provided, further, That if the Contractor
desires to amend the fiscal regime of its-FTAA, it may do so by seeking for the
amsndment of its FTAA's whole fiscal regime by adopting the fiscal regime

Panel and the recommendation of the Secretary for approval of the President of
the Repubiic of the Philippines.
Section 6. Fiapealin_g Clause

All orders and circulars or parts thereof inconsistent with or contrary to the
provisions of this Order are hereby repealed, amended or modified accordingly.

Section 7. Effectivity

This Order shall take effect fifteen (15) days upon its complets publication in
newspaper of general circulation and fifteen {15) days alier registration with
the Office of the National Administrative Register.

(L

Quezon City, Philippines
A NIO H. CERILLES

a Republic of the Phiippines
& Dapartmant of Environment and Natural Resources
— - Visayas Avenue, Diliman, Quezon City, 1100
Tel. Nos.: (632) 929-66-26 to 29 - (632) 920-62-52
929-66-20 « 929-66-33 to 35
928-70-41 to 43
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su;u_zéT : AMENDMENTS TO DEPARTMENT ADMINISTRA-
~ TIVE ORDER NO. 96-40 OR THE “REVISED

IMPLEMENTING RULES AND REGULATIONS

pro‘vided hereof: Provided, finally, That any amendment of an FTAA other than |
the provision on fiscal regime shall require the negctiation with the Negotiating ™

W / Se?rerary

T

of Intent with the Bureau prior lo the expiration of the Explora-
tion Permit, copy furnished the ¢oncerned Regional Office. Said
Leﬂer shall also provide therein its Intention over the area that
may not be covered by the conversion to a Mineral Agreement
or FTAA: Provided, That the MA or FTAA application shall be
tilad with the concerned Regional Office within thirty (30) days
upon flling of the Letter of Intent: Provided, further, That the
failure of the Permittee to file the MA or FTAA application within
the prescribed period shall be construed that the Permittee elects
to continue operation until the expiration of the Exploration
Permit,

Upon compliance by the Permittee with all the mandatory
requirements and upon payment of the required conversion fee,
the application for conversion shail be evaluated and approved
subject to Chapter Vi.and Chagter Vil of DAO No. 96-40 and all
other applicable provisions of. the Act and DAQ No. 96-40: Pro-
vided, That the term of the Exploration Permit shall be deducted
from the terms of the Exploration/Pre-Feasibility Study/Feasi-
bility Study Period of the Mineral Agreement or FTAA."

Section 6. Section 39 (Terms and Conditions of a Mineral Agree-
ment) Is hereby amended, to read as follows:

“The following terms and conditions shall be incorporated in the Min-
eral Agreement, namely:

a xxx ’

b. Representations and warranties that the Contractor has, or has ac-
cess 1o, all the financing and technical capability and technology
required to promptly and effectively carry out the objectives of the
Agreement with the understanding to timely utilize these resources
under its supervision pursuant to the periodic work programs and

- related budgets, and when proper, providing an exploraticn period up
1o two (2) years from date of issuance thereof, renewable for like
periods but not to exceed a total term of six (6) years for nonmetal-

. _lic minerals exploration or eight (8) years for metailic miner-
als exploration, subject to annual review and approval by the
Director in accordance with these implementing rules and regula-
tions: Provided, That In cases where further expioration is
warranted and on condition that the Contractor has subsian-
tially implemented the Exploration and Environmental Work
Programs as verified by the Bureau/concerned Regional Of-

‘fica, the Sacretary may further grant renewal of the Explora-

. tion Period: Provided, further, That the Contractor shall be
required to set up a performance surety equivalent to the
expenditure requirement of the Exploration and Environmen-
tal Work Programs: Provided, finally, That the conduct of
feasibility studies shall be included during the term of the
Exploration Period;

C. XXX

d. x x x After the exploration pariod and prior to or upon approval of
Declaration of Mining Project Feasibility by the Director, the Contrac-

" tor shail tinally relinquish to the Government any portion of the x x x

X X X"

Section 7. A new Seclion is hereby added to allow the conversion of
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“Net Mining Revenue” means the Gross Output from Mihing
Operations during a Calendar year less Daductible Expenses,
plus Government taxes, duties and fees included as part ©
ductible Expenses. -

3. Failure to Notify. If the Contractor does not notify the Government within
the time contemplated by Clause 3-g-2 of the formula for calculating the
Additional Government Share which the Contractor wishes to apply to
all of its Mining Operations, the Government shall sefect and inform the
Contractor which option will apply to the latter.

4, Filin Paymen jti Payment of the
Additional Government Share shall commence after the Recovery Pe-
riod. The Additional Government Share shall be computed, filed and paid
to the MGRB within fifteen (15) days after the filing and payment of the
final income tax return during the taxable year to the Bureau of Internal
Revenue. Late filing and payment of the Additionat Government Share
shall be subject to the same penalties applicable to late filing of income
tax returns. The Contractor shall furnish the Director a copy of its
income tax return not later than fifteen (15) days after the date of filing.

A record of all transactions relating to the computation of the Addi-
tional Government Share shall be maintained by the Contractor and shail
be made available to the Secretary or his/her authorized representative
for audit.

h. Sales and Exportation - The Contractor shall endeavor to dispose of the
minerals and by-products produced in the Contract Area at the highest
commercially achievable market price and lowest commercially achiév-
able commissions and related fees in the circumstances then prevailing
and to negotiate for sales terms and conditions compatible with world
market conditions. The Contractor may enter into long term sales and
marketing contracts or foreign exchangsé and commodity hedging con-
tracts which the Government acknowledges to be acceptable notwith-
standing that the sale price of minerals may from time to time be lower, or
that the terms and conditions of sales are less favorable, than those
available elsewhere. . .- - -

The Government shall be informed by.the Contractor when it enters
into a marketing agreement with both foreign and local buyers. The
Contractor shall provide the Government a copy of the final marketing
agreement entered into with buyers subject to the confidentiality clause
of the FTAA.

The Government shall be entitled to check and inspect all sales and
exportation of minerals andfor mineral products including the terms and
conditions of all sales commitments. .

Sales commitments with affilates, if any, shall be made only at prices
based on or equivalent to arm's length sales and in accordance with
such terms and conditions at which such agreement would be mads if
the parties had not been affiliated, with due allowance for normal selling
discounts or ¢ommissions. Such diseounts or commissions allowed tha
affillates must be no greater than the prevailing rate so that such dis-

“counts or commissions will not reduce the net proceeds of sales to the
Contractor below those which it would have received if the parties had
not been affiliated. The Contractor shall, subject to confidentiality clause

“of the FTAA, submil to the Government evidence of the correctness of |
- the figures used in computing the . prices, discounts and commissions,- | -

and a copy of the sales contract.

The Contractor undertakes that any mining, processing or treatment
of Ore by the Contractor shall be conducted in accordance with such
generally accepted international standards as are economically and tech-
nically feasible, and in accordance with such standards the Contractor
underiakes to use all reasonable efforts o optimize the mining recovery
of Ore from proven reserves and metaliurgical recovary of minerals
from the Ore: Provided, That it is economically and technically teasible to
do so.

For purposes of this Clause 3-h, an affiliate of an affiliated company
means:
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December 27, 1998

: AMENDMENTS TO DEPARTMENT ADMINISTRA-
TIVE ORDER NO. 96-40 OR THE “REVISED
IMPLEMENTING RULES AND REGULATIONS
OF REPUBLIC ACT NO. 7942, OTHERWISE
KNOWN AS THE ‘PHILIPPINE MINING ACT OF
1895" "

Pursuant to Section 8 of Republic Act No. 7942, otherwise known as the
“Philippine Mining Act of 1995" and Section 275 of Departiment Administrative
Order {DAO) No, 96-40 entilled "Revised Implementing Rules and Regulations of
Republic Act No. 7942, Otherwise Known as the 'Philippine Mining Act of 1985’
", and In line with the policy of the Govemment to continuously provide for a
responsive regulatory framework, DAQ No. 96-40 is further revised as fol-
lows:
Section 1. Clause b.3 of Section 15 (Areas Closed to Mining Applica-
tions) is hereby amendad, allowing the acceptance of
Sand and Gravel Permit Applications without the consent
of prior mining applicants except within Mineral Agree-
ment (MA) applications for sand, gravel and alluvial gold,
to read as follows:

"X X X, ‘

3. Areas coverad by FTAA applications which shall be opened for quarry
resoufces mining applications pursuant to Section 53 hereof upon the
written consent of the FTAA applicants: Provided, That sand and
gravel permit applications shall not require consent from the
FTAA, Exploration Permit or Mineral Agreement applicant,
except for Mineral Agreement or Exploration Permit applica-
tions covering sand, gravel and/or alluvial gold: Provided,
further, That the Diractor shail formulate the necessary guide-

. fines to govern. this provision;

Xxx" :

Section 2. Section 18 {Term/Maximum Areas Allowed under an Ex-
ploration Permit) is hereby amended to provide for a maxi-
mum term of six (6) years for nonmetallic minerals ex-

ploration and eight (8) years for metallic minerals explo-

ration, to read as follows: e :

“The term of an Expioration Permit shall be for a period of two (2)
years from date of issuance thereof, renewable for like periods but not
fo exceed a lotal term-of six (6} years for nonmetallic minerals
exploration or elght (8) years for metallic minerals exploration:
Provided, That no renewal of Permit shall be allowed unless the Permit-
tee has complied with all the terms and conditions of the Permit, and has

expenditure requirement of the Exploration and Environmen-
tal Work Programs: Provided, finally, That the conduct of
foasibility studies shall be included during the term of the
Exploration Period;

C. XXX

d. x x x After the exploration pericd and prior to or upon approval of
Declaration of Mining Project Feasibility by the Director, the Contrac-

* tor shall finally relinquish to the Government any portion of the x x x
Xxx"

Section 7. A new Section is hereby added to allow the conversion of

Mineral Agreement Applications to Exploration Permit Ap-

plications

“Section 40-A. Converslon of a Mineral Agreement Application
into Exploration Permit Application.

An applicant for a Mineral Agreement may, at its option,
convert totally or partially its Mineral Agreement application
into an Exploration Permit application by filing a Letter of In-
tent with the Director/concerned Reglonal Director without los-
Ing its priority rights over the area. Said Letter shall also pro-
vide therein its intention over the area that may not be covered
by the conversion to an EP application.

Upon compllance by the applicant with all the mandatory
requiraments and upon payment of the required conversion fee,
the application for conversion shall be evaluated and approved
subject to Chapter V of DAC No. 96-40 and all other applicable
provisions of the Act and DAO No. 96-40: Provided, That the date
of filing of the Exploration Permit application shail be reck-
oned from the date when the Mineral Agreement applicatio
was flled.” :

Section 8. Section 42 {Temporary Exploration ‘Permit) is hereby
amended, to read as follows:

"Upon the initial evaluation by the Bureau of the Mineral
Agreement application, taking into account Area Siatus and
Cilearance, financial and technical capability, Exploration and
Environmental Work Programs, proof of consullation with the
concerned community(ies), and absence of any adverse claim,
protest or opposition as certified by the concerned Panel of
Arbitrator/Mines Adjudication Board, the Director may. upon the
request of the applicant, issue a one-time non-renewable Temporary
Exploration Permit (TEP) with a term not exceeding one (1) year to under-
take exploration subject to the applicable provisions of Chapter V of

. - .these implementing rules and regulations: Provided, That the term of the
TEP shall be deducted from the exploration period of the Mineral Agree-
_ment: Provided, further, That in the event_that the Mineral Agreement
application Is disapproved by the Secretary, the TEP is deemed automati-
c;lly canceled.

Upon approval of the TEP, the Director shall cause the regis-
tration of the same with the Bureau/concerned Reglional Office

ar payment of the required fees." -

not been found-guilty of violation of any provision of the Act and these-
implermenting rules and regulations: Provided, further, That In cases
where further exploration is warranted and on condition that
the Permittee has substantially implemented the Exploration
and Environmental Work Programs as verified by the Bureau/
concerned Regional Office, the Secretary may further grant re-
newal of the Exploration Permit: Provided, furthermore, That
the Permittee shall be required to set up a performance surely
equivalent to the expenditure requirement of the Exploration
and Environmental Work Programs: Provided, finally, That the
conduct of feasibility studiss shall be included during the term
of the Exploration Permit. ) ’

Seclon 9, Section 48 (Issuance of Special Mines Permit) is hereby
amended, to read as follows: .

“An applicant for Mineral Agreement whose application is
lid and existing, has been granted an Area Status and Clear-
ce, NCIP Precondition Certitication and endorsement from

tge concerned Sanggunian, and has no pending mining dis-
te/conflict as cerlified by the concerned Panel of Arbitrators/
nes Adfudication Board, may file an application for Special Mines
rmit with the Bureau/concerned Regional Office. A Special Mines Per-
(SMP} may be issued by the Director upon clearance by the Secre-
tgy. The §MP shall be for a period of one (1) vear renewabte onca:
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nically feasible, and in accordance with such standards the Contractor
undertakes to use all reasonable efforts to optimize the mining recovery
of Ore from proven reserves and metallurgical recovery of minerals
from the Qre: Provided, That it is economically and technically feasible to
do so.
For purposes of this Clause 3-h, an affiliate of an affiliated company
means:
a) any company in which the Contractor holds fifty percent (50%}
or more of the shares;
b) any company which holds fifty percent (50%) cr more of the
Contractor's shares;
¢) any company affiliated by the same definition in (a) or (b} to an
affiliated company of the Contractor is itself considered an affili-
ated company for purposes of the FTAA;
d) any company which, directly or indirectly, is controlled by or con-
trols, or is under cornemon control by the Contractor;
e) any shareholder or group of shareholders of the Contractor or of
an affiliated company; or
) any individual or group of individuals in the employment of the
Contractor or of any affiliated company.

PA LI IS AFLLAT PARTAY s s baE el EariE —————

Control means the power exercisable, directly or indirectly, to direct or
cause the direction of the management and policies of a company exer-
cised by any other company and shall include the right to axercise
control or power to acquire control directly or indirectly, over the
company's affairs and the power to acquire not less than fifty percent
(50%) of the share capital or voting power of the Contractor, For this
puipose, a creditor who lends, directly or indirectly, 1o the Contractor,
unless he has lent money to the Contractor in the ordinary course of
money-lending business, may be deemed to be a Person with power to
acquire not less than fifty percent {50%) of the share capital or voting
power of the Contracter if the amount of the total of its loan is not less
than f{ifty percent (50%) of the total loan capital of the company.

If a person ("x") would not be an affitiate of an affilialed company
{"y") on the basis of the above definition but would be an affiliate if each
reference in that definition to “fifty percent (50%)" was read as a refer-
ence to “forly percant (40%)” and the Government has reasonable
grounds for believing that “x” otherwise controls “y" or “x" s otherwise
controlled by "y”, then, upon the Contractor being notified in writing by
the Government of that belief and the grounds therefore, “x* and "y"
shall be deemed to be affiliates unless the Contractor is able to produce
reasonable evidence to the contrary.

|, Price or Cost Transferg. The Contractor commits itself not to engage in
tfransactions involving price or cost transfers in the sale of minerals or
mineral products and in the purchase of input goods and services result-
ing either in the-illegitimate loss or reduction of Government Share or
illegitimate increase in Contractor’s share. !f the Contractor engages
affiliales or an affiliated company in the sale of its mineral products or in
providing goods, services, loans or other forms of financing hereunder,
it shall do so on lerms no less than would be the case with unrelated
persons in arms-length transactions.

Sectlon 4. Pro Forma FTAA Contract

The f|scal reglme provided herem and the terms and condltlons prowded in
the Mining Act and IRR shall be embodied in a Pro Forma FTAA Contract to be
prepared by the Department of Environment and Natural Resources. Tha Pro
Forma FTAA Contract shall also incorporate such other provisions as the DENR

may formulate as a result of consultations or negotiatlons conducted for that

purpase with concerned entities.

Sectlon'4.

Section 5.

concerned Regional Oftice, the Secrelary may ruritner grant re-
newal of the Exploration Permit: Provided, furthermore, That
the Permittee shall be required to set up a performarce surely
equivalent to the expenditure requirement of the Exploration
and Environmental Work Programs: Provided, finally, That the
conduct of feasibility studies shall be included during the term
of the Exploration Permit.

XXX,

Section 3. A new Section is hereby added 1o allow the transfer

Exploration Permit Applications, to read as follows:

“Section 19-A. Transfer or Assignment of Exploration Permit Ap-
- plication

Transfer or assignment of Exploration Permit applications
shall be allowed subject to the approval of the Director/con-
cerned Reglonal Diraector taking into account the national in-
terest and public welifare: Provided, That such transfer or as-
signment shall be subject to eligibility requirements and shall
not be allowed In cases Involving speculation.”

Section 22 (Terms and Conditions of an Exploration Per-

mit) is hereby amended to conform with the amendments

of Section 18, to read as follows:

“An Exploration Permit shall contain the following terms and con-

- ditions:
a XXX
b. xxx
¢. The term of the Permit shall be for a period of two (2) years from date
of issuance thereof, renewable for like periods but not to exceed a
tolal term of six (6} years for nonmetallic minerals exploration
or eight (8) years for metallic minerals exploration: Provided,
That no renewal of Permit shall be allowed unless the Permittee has
complied with the terms and conditions of the Permit and has not been
found guilty of viclation of any provision of the Act and these imple-
menting rules and regulations: Provided, further, That In casés
where further exploration is warranted and on condition that
the Permittee has substantially Implemented the Exploration
and Environmental Work Programs as verified by the Bu-
reau/concernsd Regional Office, the Secretary may further
grant renewal of the Exploration Permit: Provided, further-
more, That the Permitiee shall be required to set up.a perfor-

mance surety equivalent to the expenditure requirement of

the Exploration and Environmental Work Programs: Pro-
vided, finally, That the conduct of feasibilily studies shall be
Included durmg the term of the Exploration Perm!r,

d xxx
XXX

of Exploration Permlt to an MA or FTAA

*Section 23-A. Conversion of Exploration Permit to Mineral
Agreement or Financial or-Technical Assistance
Agresment f

A Pormittee who has conducred preliminary exploration ac-
tivitias may, at its option, conver{ totally or partially its Expio-
ratlon Permit to a Mineral Agresm\ent or FTAA by filing a Letter

A new Section is hereby added to aliow the converé[on

Sec

ance, NCIP Precondition Certification and endorsement from
the concerned Sanggunian, and has no pending mining dis-
putefcontlict as certified by the concerned Panel of Arbitrators/
Mines Adjudication Board, may file an appiication for Special Mines
Permit with the Bureau/concerned Regional Office. A Special Mines Per-
mit (SMP) may be issued by the Director upon clearance by the Secre-
tary. The SMP shall be for & period of one {1} year renewable once:

Provided, That the SMP may be further renewed depending upon
the nature of the deposit, the propriety of the mining operation,
the environmental and communily relations track record of the
applicant, faithful compliance with the terms and conditions of
the SMP and diligence of the applicant in pursuing the Mineral
Agreement application, subject to the approval of the Secre-
tary :

| In cases where public weifare so requires, the Secretary may,
aﬁer verification and evaluation of the Bureau, grant other form/
8 of Speclal Mines Permit so as to address the specific condi-
tons in the area concerned.

The SMP shall be granted, subject to the following condi-

tions and requirements: )
That the applicant is already aperating or has completed the de-
velopmenl/ construction stage and is ready to begin operations
or has a readily available ore for mining subject to verifica-
| tion by the Bureauy;
b That the applicant x x x

x’x %"

paragraph, to read as follows:

XXX
XXX
XXX
XXX
Prior to construction, development and/or utilization -
1. Mining Project Feasibility Study;
Ij 2, Developmenf/Constru‘ction/UtilizatiQﬂ Work Program;
" 3. Approved Survey Plan of the mining area;

- 4. Environmental Compliance Certificate; and
‘. 5. Environmental Protection and Enhancement Program.
F?rovsded That any application x'x x

(e M=) Cfg

In the approval of the Mining Project Feasibliity Study, the
Director shail take Into conslderation, among others, the ex-
pected life of mine, grade management, mining sequence, con-
servation measures and the capability of the Project to contrib:
ute;the Government Share and to absorb the environmental and
soc:al costs,

¢

_Sectioh 11. A new Section is hereby added to allow the conversion

FTAA Applications to Exploration Permit Apptications,
read as follows:

“Section §7-A. Conversion of a FTAA Application into Explora-

i tion Permrt Application

i

ian applicant for a FTAA may, at its option, convert totally or
partially its FTAA Application into an Exploration Permit Ap-
plication by filing-a Letter of Intent with the Director/eoncerned
Regional Director without losing its priority rights over the ap-

jon 10. Section 53 (Filing of FTAA Applications/Mandatory Require-
ments} is hereby amended primarily to inciude a new

of
to
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